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PREFACE. 

This book is published with the hope and expec- 
tation that it will be of service to lawyers in the 
preparation and trial of cases in which the validity 
or invalidity of transactions in grain "futures" and 
stocks are in question. There are many references 
in the index — which is placed in the front of the book 
— not to be found elsewhere therein. The Illinois 
laws against gambling, the Illinois cases and a great 
number of annotations and references to legal per- 
iodicals, are in the appendix. These are, of course, 
for the use of lawyers and Courts. My investiga- 
tions of the subject have covered a long period of 
time, but this book has been dictated and printed 
in a very short time, from my notes and from a 
collection of books purchased during the past few 
years. To go into the subject fully would require 
much time and the publication of a very large vol- 
ume, so I prefer to give to the profession a refer- 
ence book at small cost, and covering the subject 
from many standpoints. It is not .my expectation 
that it will do more, so far as the public is concerned, 
than somewhat lessen the number of people who are 
committing financial suicide through the evils of 
speculation in commodities and corporate stocks, 
many of whom do not know that they are gambling 
and think they are trading on the Board of Trade 
when they are not. It is only the members of the 
Board of Trade who do the trading on the Board or 
in the pit. Outsiders are not allowed to trade. The 
first deal they make is with a broker and the eon- 
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tract with him is almost always an implied contract. 
The next contract that is made is between brokers 
in the pit, ao there are two contracts, one of which 
may be illegal. Speculation is legal, gambling or 
wagering is not. When all the facts are known, the 
line between speculation and gambling can be drawn 
without much difficulty. 

In conclusion, I think it haa been very truly said 
that a book is only to be esteemed, like a mirror, 
for the truth and accuracy with which its object is 
reflected. Some people, however, do not want either 
the truth, or an application of the law. 

"No man 'ere felt the halter draw 
With good opinion of the law." 
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[There are many citations In the Index not cited elsewhere 
herein.] 

INDEX AND REFERENCES. 

Actions: 

To recover money wrongfully taken by employee 
and others and lost in speculation or gambling may, 
in many instances, and under many circumstances, 
be maintained by the employer or others and this, 
whether the transactions were gambling transac- 
tions, or not. Page on Contracts, (1st Ed.) Sec. 
520, 42 111. App. 287, 48 C. C. A., 726, 109 Fed. 926, 
88 Fed. 868, 167 Pac. 202, 74 So. Rep. 610. See 
notice. 

By losers in gambling transactions may be main- 
tained if the loser sues within six months. 99 111. 
App. 171, and actions by others (if the loser does 
not sue within sis months) to recover the penalty 
of treble the amount lost in gambling may be main- 
tained. 181 HI. 199, and the motive prompting the 
person to sue cannot be questioned. 96 111. App. 593. 
Actions to subject the premises of landlords to the 
payment of judgments obtained for money alleged 
to have been lost in a gambling house have been 
maintained. 184 111. App. 261. Criminal prosecu- 
tions for gambUng in grain have also been success- 
ful. 186 111.43. 

By others, than the losers, to recover treble the 
amount lost under Sec. 132 of the HUnois Crim. Code 
may be maintained. See cases in the Appendix, Nos. 
17, 55, 60, 61, 66, 69, 75, 97, 104. 

Must be prosecuted in the County where the 
gambling was done, 103 111. App. 330, and the place 
wh"io the office is kept, and the orders are given, is 



i.s-eobvGoo^lc 



the place where the offense is committed. 209 HI. 
528. See Limitations, Statute of. 

A case that was well tried, before an able Judge, by 
able counsel, was that of Tenney v. Foote, 4 IU. App. 
594. The decision in that case makes the clear dis- 
tinction between an "option" such as Sec. 130 HI. 
Crim. Code prohibited, (a privilege) and a "future" 
— (sometimes called an option) — which is legal when 
it is a bona fide contract of purchase or sale, but 
which was illegal at Common Law (because contrary 
to public policy) when there was no intention of 
making a bona fide contract of purchase and sale 
and only an intention to settle on "differences." 
The English case of Grizewood v. Blane, E. C. L. 
Reports 538 is cited and explained. Prior to the act 
of 1874 (Sec. 130 HL Crim. Code) it was lawful in 
Illinois to contract to have or give an option to sell 
or buy, at a future time, grain or other commodity. 
Such contracts were neither void nor voidable at the 
Common Law, but the statute made them void in Illi- 
nois. Schneider v. Turner, 130 HI. 28. They were, 
however, illegal at common law if it was not the 
intention to accept or deliver the commodity, and 
consequently illegal in Illinois. To get a clear un- 
derstanding of the law relating to the subject of 
gambling in grain or other commodity, the reader 
should first understand what the word "option" 
means. See "Option." He should then under- 
stand what the word "futures" means. See "Fu- 
tures." He should then understand that options 
are not dealt in during market hours, but that fu- 
tures are. He should understand that dealing in 
futures is lawful when there is a bona fide intention 
to accept or deliver the grain or other commodity 
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and that when there is no such intention it is un- 
lawful and that it is gambling, and that dealing in 
options when there is no such intention is also 
gambling. 

Accounts: 

In a broker's office are kept in a journal where the 
trades are entered and these accounts are posted to 
a customer's ledger. There is also a general ledger 
and a cash book. The customer's account shows his 
losses and gains, and the order given by him to buy 
or sell grain is first entered on a slip of paper or an 
order blank by the Order Clerk, and it is from these 
slips or order blanks, and from the memoranda that 
the entries are made in the books. The Bookkeeper's 
knowledge is obtained from the memoranda fur- 
nished him by others and books kept in this manner 
are not admissible in evidence until the man who 
furnishes the slips and memoranda first testifies to 
the correctness of the items, or there must be other 
proof of such fact to entitle the books to admission 
in evidence. 204 111. 616. For what may be regarded 
as a settlement of accounts, see Pynchon v. Day, 118 
HI. 10, and for the application of payments on ac- 
count where some of the items are illegal, see Mc- 
Cormick v. Nichols, 19 HI. App. 134. In a suit for 
balance due upon a series of transactions, some of 
which were gambling contracts and void under the 
statute, where the payments made amount to more 
than all the items that were legal or recoverable, 
the defendants are entitled to have their payments 
applied, first, to the charges that were legitimate, 
and to repudiate so much of the balance as remains 
unpaid. Id. 
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Accounts are not evidence of collateral facts. 
Jones Ev. (pocket Ed.) Sec. 574, and for a statement 
of the law as to when a party cannot be compelled to 
produce books of account or give evidence that will 
have a tendency to accuse him of a crime, or expose 
him to a penalty or forfeiture. See p. 15. See also 
Books of Account. 

Accounts Stated: 

If an account iB stated, the defendant is not pre- 
cluded from disputing any item, as an account stated 
is simply prima facie evidence of its correctness. 
157 HI. App. 132. And whether, in a suit at law, there 
waB an account stated between the parties, is a mixed 
question of law and fact. 264 111. 198, and if any 
part of the consideration entering into an account 
stated is illegal, there can be no recovery of any part 
of the claim under the count of "account stated." 
156 111. App. 244. An action on account stated in 
wagering transactions cannot be sustained. Dewey 
on Futures, p. 60 and cases cited. 

Annotations: 

Case Notes, references to legal periodicals, other 
writings, and publications relating to the subject of 
gambling in futures and stocks. See Appendix, pp. 
67-69, inc. For the statutes of Illinois against 
gambling, also see Appendix, pp. 59-65, inc., and for 
a list of 125 111. Reported cases, where grain and 
stock gambling was the issue, see Appendix pp. 65- 
67, inc. 

Appeal and Error, 45. 
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Arbitrating: 

Is buying in one market at a price, and selling in 
another market at a better price, the object being to 
net the difference that may exist between the buy- 
ing and selling prices in the two markets. Or, the 
operation may be reversed by selling first in one 
market and buying in another. The arbitrageur can 
often make a small gain by the difference between 
the prices in London and in New York. 
Brokers: 

Relation between a broker and customer. See 
Flagg v. Baldwin, 38 N. J. Equity 219, 229, and p. 54 
herein. Rules determining whether or not a broker 
or commission merchant was expressly or impliedly 
cognizant of the illegality of the transaction and, 
therefore, whether or not he can recover for his 
commissions or advances, 20 Cyc. 963. Distinc- 
tion between a broker and a commission merchant, 
Dewey on "Futures," 232. City ordinance requir- 
ing brokers to obtain a license. See Chap. 15, Chi- 
cago Code, 1911. He cannot recover commissions 
if unlicensed, 156 HI. App. 483, but may recover for 
advances made when the transactions are legal, 182 
I1L App. 350. When a broker cannot recover com- 
missions and advances, Irtvin v. Wittiar, 110 U. S. 
499. A broker or commission man who receives 
money or property to be used in the payment of 
losses incurred in transactions in grain which are 
gambling transactions, under Sec. 130, Crim. Code, is 
a "winner," within the meaning of Sec 132, and 
subject to the penalty imposed thereby, 181 111. 199. 
In Soby v. People, 134 111. 66, a case in which Soby 
was indicted for keeping a bucket shop, it was said 
that it was not necessary to show the intention of the 
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keeper of the office or place of business to bring the 
transaction within the prohibition of the statute. 
"So the keeper of such office or place cannot shield 
himself from criminal responsibility behind the fact 
that he made no inquiry of his customers. The 
keeper most know that the transactions at bis office 
are not gambling, or he must have just reason to be- 
lieve that the buying or selling is not within the in- 
tended prohibition of the statute. If a broker has 
actual or constructive notice that it is the intention 
of his customer not to take or debver any grain, but 
that the customer's intention is to settle on "dif- 
ferences" and he {the broker) assents to it, he can- 
not recover any commissions or reimbursements for 
losses. Jamieson v. Wallace, 60 111. App. 618. 
Whether he has constructive notice that snch is the 
case, and whether he assented or not, will be de- 
termined in each ease by the facts and circumstances. 
Circumstantial evidence may be sufficient to uphold 
a judgment against him. See BarUett v. Slusher, 
215 111. 348. A broker knows when a customer is 
"scalping." And for his right to recover commis- 
sions and advances made in furthering wagering 
contracts, Bee 11 L. K. A. (n. b.) 575. See "Duty." 

Bet: 

The word "bet" and "wager" are synonymous, 
terms, and are applied both to the contract of betting 
and wagering and to the thing or sum bet or wagered. 
11 Ind. 16, "If one of the parties may gain, but 
cannot lose, and the other may lose, but cannot gain, 
and there must be either a gain by the one, or a loss 
by the other, according to the happening of the con- 
tingency, it is as much a bet or wager as if the 
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Vll 

parties had shared equally the chances of gain or 
loss." 15 Grat. (Va.) 661. "It cannot be pretended 
that a bet, under the form of a Bale, by which one 
party sells for its precise value an article to be paid 
for only in the event of the election resulting in a 
particular way, is not as fully within the mischief 
intended to be remedied, as any bet whatever can 
be." Id. See "Wager." 

Betting ft Gaming: 

See Illinois Cyc Dig., Vol. 1, p. 935, as to criminal 
prosecutions and recovery back of money lost; also, 
Vol. 5, p. 260, "Gambling Contracts"; also 3 Enc. 
Ev., 60, as to ciroumstantial evidence, and Vol. 7, p. 
580 as to intent; also see 16 Enc. PI. & Pr., 229, as 
to "Penalties and Penal Actions." See also Crans- 
ton's "Instructions to Juries," gen. index, "Gam- 
ing" and "Board of Trade." 

Board of Trade: 

Patrons of, classified by the Hughes Committee, 
p. 15. Rules and regulations of, and by whom they 
are enforced, p. 52. Rule against trading in dif- 
ferences, Sec. 8, Rule 4, p. 52. The gambling in 
grain is done in offices of the brokers and not on the 
Board of Trade, p. 4. Rules and regulations of the 
Board when not admissible as evidence under the 
issue of gambling, 168 111. 504. The Board of Trade 
custom — substitution of contracts or clearances is 
legal. Oldershaw v. Knowles, 6 HI. App. 325. Out- 
siders — the public — do not trade on the Board. It is 
the brokers who do the trading there. The members 
of the Board have a Court of their own and lawyers 
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are not allowed therein. The outsider may be ad- 
mitted to the gallery but usually is not allowed on 
the floor. The Board of Trade and the Open Board 
of Trade on Sherman street are different organiza- 
tions. Anyone can go on the floor of the Open Board 
and give his order to a broker member of the board, 
but he cannot do that on the other board. Only 
small lots are traded in on the Open Board. The 
Board of Trade of Chicago is a corpora- 
tion created by a special act of the legislature 
and a certificate of membership in the Board of 
Trade of the City of Chicago, is not property, in any 
such sense as to render it liable to be subjected to 
the payment of the debts of the holder by legal pro- 
ceedings. 107 111. 349. 

Books of Account: 

See a treatise on the power of the Courts of com- 
mon law to compel the production of documents for 
inspection, by Charles Edward Pollock, of the Inner 
Temple, 1853. The production of books and papers 
in the Federal Courts is regulated by Sec 724, Bev. 
Stats., U. S., and as to compulsory production of 
books, see Nelson v. U. 8., 201 U. S. 92, Lester 
v. People, 150 Dl 408, The Detmison Cotton Mill Co. 
v. Shermerhorn, 257 111. 128, Manning v. Securities 
Co., 242 111. 584. 

A party's books of account, as evidence in his own 
favor, is the subject of an extensive note in 52 L. B. 
A. 545, and what is provable by books of account is 
in another extensive note in the same book. 689-723. 
Account books are not evidence of collateral facts. 
Jones Ev. (pocket Ed.), Sec. 574, and if the party 
who made the entries in a book has no personal 
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knowledge of their correctness, but made them from 
memoranda furnished by another, the latter must 
testify to the correctness of the items, or there must 
be other proof of such fact to entitle the books to 
admission in evidence. 204 111. 616. 

A broker, or any other person has a right to avail 
himself of his constitutional privilege and refuse to 
furnish evidence which will incriminate him; but to 
entitle him to this privilege of silence, the Court 
must see from the circumstances and the nature of 
the required evidence, that there is reasonable 
ground to apprehend danger to the witness if he 
furnishes the evidence. 242 HI. 584. From the fore- 
going, it will be seen how far a broker can make use 
of his books in his own favor, and how he can avoid 
allowing a loser to have the benefit of them, when 
the latter is suing to recover his losses, or how he can 
prevent a third person in an action to recover treble 
the amount lost from obtaining his books as evidence 
by claiming his privilege. The subject of "Books of 
Account" and "Accounts Stated" are important in 
disguised gambling transactions. A failure, after 
legal notice, to produce books of account which may 
furnish legal evidence authorizes the introduction of 
secondary evidence of their contents. 2 Enc. Ev. 
692. It is not easy in all cases for a broker to prove 
his losses, irrespective of the gaming defense. Nor 
is it easy for a loser, or another in all cases to prove 
his case. In this class of cases the difficulty is not 
bo much with the law, as it is with the lack of evi- 
dence, and here is where the value of circumstantial 
evidence is apparent. Gaming can be proved by the 
attending circumBtanceB. 215 111. 348. See Accounts 
and Books of Account. 
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Burden of Proof: 

In Illinois the party asserting that the transac- 
tions were gambling transactions has the burden of 
proof. 241 HI. 215, and he must prove it by a clear 
preponderance of evidence, 181 HI. App. 517, but in 
Wisconsin it has been held that when a party makes 
contracts for fnture delivery, the burden ie on him 
to show that they were made in good faith. Barnard 
v. Backhaus, 52 Wis. 593. This case was cited with 
approval in Beveridge v. Hewitt in 8 111. App. 467. 
If the Wisconsin rule was in force in Illinois it would 
probably stop considerable gambling. See evidence. 

Bine Sky Laws: 

Restricting the sale of corporate securities are in 
force in thirty-seven states. 

Bucket Shops: 

See Illinois Bucket Shop Act in the Appendix, p. 
62, definition of, p. 27, and the law in regard thereto, 
17 Cent. Law J., 361. Also see "Goldbricks of Spec- 
ulation." There is not, in practical effect, any dif- 
ference between a bucket shop and a place where 
gambling in grain or produce is permitted. In 
Weare Commission Co. v. People, 209 111. 528, the 
Court said : "The Act of 1887 prohibiting gambling 
in grain or produce was intended to suppress all 
places where gambling in grain or produce is per- 
mitted, whether in bucket shops or in offices main- 
tained by members of the Chicago Board of Trade. ' ' 
The Bucket Shop Act and Sec 130 Crim. Code must 
be construed in pari materia, p. 27 and 177 HI. 234. 
Bucket Shops do not have the sign of "Bucket 
Shop" on the window or door, but there are many 
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of them. An old member of the Board of Trade 
says: "A bucket shop is the open door to ruin." See 
"Goldbricks of Speculation." 

Cases: 

For Illinois cases relating to gambling transac- 
tions see Appendix, page 65. 

Cornering the Market (page 28). 

Charge to Grand Jury (page 14). 

Chicago Ordinances: 

Against gaming, page 11. 

Chicago Police: 

May arrest, when, page 13. 

Cotton Futures Act: 
Of 1916, U. S., page 19. 

Congressional Legislation: 

Recommended in Democratic platform of 1912, 
page 18. 

To regulate futures, page 1. 

Anti-option bills, page 19. 

Conflict of Laws (page 21). 

Custom: 

As to customs of Board of Trade, see 6 T'\ Ann. 
325. 

Circumstantial Evidence (215 HI. 348). 
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Customer: 

See Duty of broker to furnish statement." 

Criminal Prosecutions : 

The punishment for a violation of Sec 130 of 
the Ills. Crim. Code is a fine of not less than $10 or 
more than $1,000, or confinement in the County jail 
not exceeding one year, or both. 

Conflict of Laws: 

As to the law that governs the validity of a con- 
tract, see 23 Harvard Law Eeview, 194, 260. 

Contracts: 

For decisions of the United States Supreme Court 
on "Gambling Contracts and Grain Futures," see 
Enc. U. S. Supreme Court Reports, Vol. 6, pages 
537-543; also the heading herein — United States 
Supreme Court cases. 

Closed the same day considered as indicating in- 
tention to wager. Dewey on "Futures," 183. 

One is between the broker and his customer, the 
other is between brokers in the pit and when is the 
first one gambling. See Intent. 

The number of contracts for future delivery in 
which actual delivery is not intended, has been said 
to be 95 per cent of all trades. Dewey on "Legis- 
lation Against Speculation and Gambling in the 
Forms of Trade." (1905) page 9. 

For future delivery, page 18. Also 1 Am. St. 
Rep. 752 Extensive Note as to their validity, etc 

With broker may be implied, page 39. 
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Commissions and Advances: 

When not recoverable. See Whiteside v. Hunt, 97 
Ind. 191, a leading case. 49 Am. Rep. 441. Also see 
1 Am. St. Rep. 764, N. 

Compromises: 

No compromise by the parties of differences in 
respect to an illegal contract can pnrge it of illegal- 
ity and produce a valid claim on which a recovery 
may be had. 15 Cent. Law J., 332. Everingham v. 
Meighan. 55 Wis. 354. 

Courts: 

Duty of to charge grand jury as to violation of 
Bucket Shop Act. See statute so providing. 

Change of Venue: 
Sec 1, Chap. 146. HI. Rev. Stats. 

Classification: 

And character of the various Illinois cases in 
gambling transactions. 

Defenses: 

To notes and other obligations given for gambling 
debts, 119 Am. State, 172 n. See also 1 Am. St. 752 
Note (future delivery.) 

Decisions: 

Of Appellate Court not binding in any cause other 
than in that in which they are filed. Chap. 37, Sec. 
17, Rev. Stats. 
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Dewey: 

On Contracts for future Delivery and Commercial 
Wagers (1886) Baker-Voorhis & Co., N. Y. 

On Legislation against speculation and gambling 
in the forms of trade (1905), B. V. & Co. 

De finit ions: 

Sec. 14 A. & E. Encyc. Law, (2nd Ed.) 605, et seq. 

Of options, pure options, "Puts and Calls," "Fu- 
tures" "Straddles," "Spread Eagles," see Dewey 
2627. Bucket Shop, Buyer's Option, "Ticker," 
"Time Bargain," etc., id., see index to Dewey. Also 
see Cyclopedic Law Dictionary "Gambling Con- 
tracts." 

Difference: 

Between gambling in stocks and in grain. 88 Fed. 
868. A good statement. Also see 241 HI. 228. 

Duty: 

Of broker to furnish upon demand to any customer 
a written statement containing the names of the 
parties from whom the property was bought, or to 
whom it was sold, the time when, the place where 
and the price at which the same was either bought or 
sold. In case the broker refuses promptly to fur- 
nish such statement, upon reasonable demand, the 
fact of such refusal, the statute provides, shall be 
prima facie evidence that such property was not 
sold or bought in a legitimate manner. Sec. 3, 
Bucket Shop Act of 1887. 

Of City prosecutor to enforce ordinances. 
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Disguised Gambling: 

In grain futures must necessarily be proven in 
most cases by circumstantial evidence. 

Evidence: 

As to grain gambling transactions and what 
Courts will take judicial notice of, page 36. 

Disguised gambling in grain "futures" must 
necessarily in most cases be proven by circumstan- 
tial evidence. 37. 

A person cannot be compelled to produce books or 
give evidence that will have a tendency to accuse him 
of crime or expose him to a penalty or forfeiture, but 
his bare statement is not sufficient, page 15. 

Gambling in grain may be proven by circumstan- 
tial evidence. 215 111. 348. 

The verdict of a jury is not final as to the weight 
of evidence. 235 111. 625. 

In gambling transactions see MacNeil 111. Ev., 585, 
6 Enc. Ev. 166 and Jones on Ev. {pocket ed.) 
"Gambling.'* 

In a suit by a broker to recover from a person for 
whom a purchase was made, for loss on a resale, for 
want of putting up a further margin, the defendant 
will have the right, on cross examination, to inquire 
when, where and in what manner the purchase was 
made for him, and whether the plaintiff haB Bettled 
the purchase, and if so, what was paid, to show 
whether the mode of dealing was fair, and free from 
fraud and injustice or wrong to him. 101 111. 117. 

A Bookkeeper cannot testify as to what the profits 
of a transaction were, but he can testify as to foot- 
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XVI 

ings in the books, or the result of complicated cal- 
culations. 209 HI. 377. 

Power of legislature to enact prima facie rule of 
evidence in criminal cases, L. R. A. 1915, C. 717. P. 
53 herein. 

The power of legislature to give conclusiveness to 
certain forme of evidence. 54 Cent. Law. J., 490. 

The power of the Legislature to change the rules 
of evidence. Page 53. 

Evidence to prove wager. See Dewey on "Con- 
tracts for Future Delivery and Commercial 
"Wagers," published by Baker-Voorhis & Co., N. Y. 
Evidence of market value of stock when it has no 
market value, 284 111. 594. Evidence as to gambling 
contracts, see Mac-Neil's "Illinois Evidence on 
Gambling Contracts." Evidence of gambling con- 
tracts with others, 34 A. & E. Anno, cas., 87, 89, n. 
Admissibility of parol evidence, 16 id. 389. Evi- 
dence where one party only intends to deliver, 11 
id. 440. 

Exchanges: 

Patrons of, classified, in Hughes Committee Re- 
port, 16 herein. 

Employers: 

May recover money embezzled and lost by em- 
ployes. See Actions. 

Estoppel: 

To contest commercial paper by representations 
to prospective customers. 50 L. B. A., n. s. 1023, n. 

Not estopped in Illinois if given in settlement of 
gambling transactions. 154 HI. App. 104. 
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"Futures": 

In Bouvier's Law Dictionary, 1897 Ed., futures 
are defined as follows: "This term has grown out 
of those purely speculative transactions, in which 
there is a nominal contract for sale for future de- 
livery but where, in fact, none is ever intended or 
executed. The nominal seller does not have or ex- 
pect to have the stock or merchandise he purports 
to sell, nor does the nominal buyer expect to receive 
it, or pay the price. Instead of that, a percentage or 
"margin" is paid, which is increased or diminished 
as the market rates go up or down and accounted for 
to the buyer. This is simply speculation and gam- 
bling, mere wagering on prices within a given time. 
14 K. 1. 138. ' ' This is a good statement of a wager but 
as a definition of futures it is a failure. Futures are 
contracts for future delivery and when they are bona 
fide contracts there is nothing illegal about them. A 
definition given in Cyclopedic Law Dictionary (1912) 
is placed under the head of "Gambling Contract" 
and is as follows: " 'Futures.' Buyers of cash prod- 
ucts protect themselves against possible loss by sell- 
ing an agreed amount for future delivery in some 
general market. Such contracts are called 'futures' 
because they do not terminate until some designated 
month in the future. These transactions pass from 
hand to hand and may be turned over hundreds and 
thousands of times in an active market before ma- 
turity, and this is called 'dealing in futures.' The 
first part of this definition is more like the definition 
of a 'hedge' than of a 'future.' In Dewey on 
'Contracts for Future Delivery,' p. 26, a future is 
defined as follows: "A sale of a commodity for 
future delivery on the Produce Exchange is called an 
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'Option,' the option being merely as to the day 
within a given month or other limited time npon 
which delivery may he made or required. On the 
Cotton Exchange such a sale is called a 'future.' 
On the Stock Exchange securities sold for future de- 
livery are called 'buyer's option' or 'seller's op- 
tion, ' as the case may be. ' ' Mr. Dewey cites the case 
of Cunningham v. The National Bank of Augusta, 71 
Ga. 400, and says the Court, in defining this term, 
erroneously made it out a wager, so it would seem 
that both the Supreme Court of Rhode Island, in 
King v. Qudnick, 14 E. I. 138, the Supreme Court 
of Georgia, and the author of Bouiver's Law Dic- 
tionary have all tried to give the definition of a 
"future" and have failed. Mr. Dewey, at page 40 
of his work, cites the leading English case of Thacker 
v. Hardy, in which the subject was very thoroughly 
examined. Those who are interested in trying to 
figure out the difference between "futures" and 
what is called a "time bargain," Bhould read Mr. 
Dewey's book on this subject. See page 43 herein. 
Also see what the Illinois Supreme Court has said 
about dealing in futures and options, to be settled 
on differences, page 5 herein, also see dealings in 
futures, 20 Cyc. p. 926, 14 A. & E. Enc. of L., 2nd 
Ed. 604. "Futures" are contracts for future de- 
livery of any kind of personal property. "Why all 
the difficulty about defining futures? 

Form of Contract: 

In buying and selling futures is not conclusive as 
to the true nature of the transaction, nor indeed, 
should much stress be placed thereon. See 1 Am. 
St. Rep. 762, extensive note. 
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For Fed. cases see Fed. Rep. Dig., Vol 2, "Gam- 
ing Contracts and Transactions." For U. S. Su- 
preme Court cases, see "Gambling and Wagering 
Contracts," Dig. U. S. Snpreme Court Rep., Co-ops. 
Ed., Vol 2, page 1890 ; also, supp. 1908 to 1917, page 
554, "Gaming." AIbo see U. S. Supreme Court 
cases herein. 

Power of municipality as well as state to punish 
for gaming, 17 L. R. A., n. s., 52 n. 

Deak book L. R. A., 1918, "Gaming." 

Traffic in "differences" which are determined by 
chance is gaming within the meaning of Sec. 130, 111. 
Crim. Code, 139 111. 456; 27 III App. 556, and the 
loser can recover his losses. 

Gambling: 

Facts from which a jury may infer that the trans- 
actions are gambling transactions and not specula- 
tion, page 57. See also "Intent and Evidence," 
pages 55, 36 and 215 Dl. 348. 

A book by James Harold Romain, 1891. 

In Illinois, by George D. Smith, see Illinois Law 
Review, May, 1921. 

"Goldbricks of Speculation," by John Hill, Jr., 
542 So. Dearborn St., Chicago. 

Millions of dollars lost annually in gambling in 
stocks and grain. Page 33 herein. 

Gambling Contract: 

Under this title there are more definitions of stock 
and grain market words and phrases in Cyclopedic 
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Law Dictionary, published by Callaghan & Co. 
(1912), than in any other. 

General Assembly: 

Power of, to enact prima facie rule of evidence for 
criminal cases. L. E. A., 1915, C. 717. See Legis- 
lation. 

"Hedging": 

If a grain buyer in North Dakota buys 100,000 
bushels of wheat and does not wish to take the risk 
of a declining market before he can dispose of it, 
he sells 100,000 bushels of wheat, for delivery in 
some future month on the Board of Trade at Chi- 
cago, or on some other exchange, and if he loses on 
one transaction he makes on the other — that is one 
form of "hedging." It is like insurance, and is 
not at all illegal. Banks would probably not loan 
him the money to buy the wheat if he did not hedge. 
Fanners sometimes hedge on the wheat they are 
holding. Hedging is not illegal 

Intent: 

It has been said that the intent with which an act 
is done is almost always a question of presumption 
arising from the nature and character of the act, 
and the circumstances surrounding its commission. 
On the other hand, it has been held that intent is 
never a presumption of law, being nothing more 
than a presumption, or rather an inference, of fact. 
7 Enc. Evidence, 583. See also "Vol. 2, page 60, as 
to circumstantial evidence which is sufficient in all 
cases, also see 20 Cyc. 962 as to burden of proof 
and presumptions, admissibility, weight and suffi- 
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ciency of evidence. Intention is the criterion, see 
extensive note in 1 Am. St. Rep. 760. Bight of a 
party to a gambling contract to testify as to his in- 
tent, 23 L. R. A. N. S. 398. He may so testify. 

The intention that may make a transaction a gam- 
bling transaction may be the intent of the broker 
and customer without reference to what may be 
done in the pit on the Board of Trade. See 59 111. 
App. 448. 

The qneation of intent is between broker and cus- 
tomer; the purpose or understanding as to others is 
immaterial. 40 HI. App. 155, 163. 24 111. App. 453. 

May be established by implication. 20 111. App. 
76; 8 HI. App. 467, 483. See Index to Dewey on 
"Contracts for Future Delivery and Commercial 
Wagers." 

See as to the intent of both parties and what par- 
ties are meant — whether onstomer and broker, or 
customer and the man with whom the broker deals 
on the Board— 201 111. App. 251; 40 111. App. 155, 
163; 24 111. App. 453; Jamieson v. Wallace, 167 111. 
388, 399, 60 DL App. 618; and for a full treatment 
of the subject, see "Speculation on the Stock and 
Produce Exchanges of the U. S." by Henry Crosby 
Emery, Ph. D., Columbia University. He has col- 
lected and cited a great many cases on this subject. 

The intent may be proven by circumstances. 215 
DL 348. 

Inferences: 

As to the character of the transaction arising 
from the fact that they were on "margin." 22 L. R. 
A., n. s., 174. 
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Instructions to Jury: 

Failure to give a proper instruction when re- 
quested, warrants a reversal. 153 HI. App. 17. 

In an action to recover money lost on certain 
Board of Trade transactions an instruction that 
plaintiff could not recover if he knew "or by the 
exercise of ordinary prudence and care ought to 
have known" that the defendant simply intended to 
wager upon future prices of commodities and settle 
such contract by payment of differences in mar- 
ket price. Held erroneous. 182 HL App. 350. As 
to instructions see 20 Cyc. 965. 

Informations: 
Prosecutions by, 51. 

Illinois Cases: 

In which the gaming defense was interposed (see 
Appendix, page 65). 

Interstate Commerce: 

Dealing in "futures" is not, page 1. (Cotton fu- 
tures, 209 U. S. 405.) 

Judgments: 

Rendered in gambling transactions may be set 
aside. Page 9. 

A person, when sued in an action at law by a 
broker to recover commissions and advances, may 
allow a default judgment to be taken against him 
and may then cause to be filed a bill in equity to 
set aside the judgment, and have the question of 
legality of the transaction decided by a chancellor 
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XX111 

instead of by a jury. See Mallett v. Butcher, 
41 111. 392. 

Jury: 

Charge to grand jury, see Charge. 
Instructions to jury, see Instructions. 

Laws of Illinois Against Gambling;: 

See Appendix, page 59. 

Lack of enforcement of the laws against gambling, 
page 41. 

Limitations, Statute of: 

An action under Sec. 132 of the Ills. Crim. Code 
to recover treble the amount lost, one-half to the 
county and the other to the person who brings the 
action, may be brought within two years and six 
months from the time the gambling was done. The 
loser has six months within which to sue, and the 
cause of action to any one else does not accrue until 
the expiration of the six months. 103 HI. App. 330. 

An action by the loser is barred if he does not sue 
within six months from the time the gambling was 
done. 94 DL 154. 

Legislation: 

See Powers and Burden of Proof. 

Of 1913 supposed to legalize dealing in "options," 
page 10. 

Recommendation of Hughes Committee as to Im- 
munity Statute, page 15. 

As to small margins, page 16. 

Recommended on over-speculation, page 16. 
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Recommendation in National Democratic plat- 
form of 1912, page 18. 

History of Federal Legislation, 19. 

Legislation against speculation and gambling of 
all the states is collected in Dewey's book of 1905, 
entitled "Legislation against Speculation and Gam- 
bling in the Forms of Trade," published by Baker- 
Voorhis & Co., N. Y., and showing the legislation of 
the states to 1905. Hughes Committee report recom- 
mendations in the Appendix to "The Stock Market 
from Within" should have weight with those who 
actually desire to stop some of the evils of specula- 
tion. 

Legislation requiring removal from brokers' 
offices of customers' chairs in front of the black- 
boards might prevent, to a considerable extent, loaf- 
ing and betting on the fluctuations of the market. 

Loser: 

In gambling transactions may recover his losses, 
page 9. 



Computing losses in gaming. 157 HI. 350. 
Losses recovered. 19 HI. App. 171. 

Legal Periodicals: 

Reference to, in Appendix, page 67. 

Landlords: 

Premises subjected to payment of a judgment re- 
covered by a loser. 184 HL App. 261. 
Property liable for judgments, page 9. 
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Margins: 

Money or collaterals deposited with a broker to 
protect trades, usually for future delivery. Brokers 
usually require from the customer about 10 cents 
per bushel to be deposited as margins and if the 
fluctuations of the market consume it, they call for 
more margins. Margins are to secure the broker 
against loss. 

Dealing in stocks on margins, as it is called, is 
fraught with much evil. It encourages speculation 
and induces many to engage in it who would not oth- 
erwise have the requisite means. In that way many 
people and business generally suffer more or less ; 
but it is said to be an evil that the existing laws do 
not reach. It has been held, however, in Pennsyl- 
vania and New Jersey that such contracts are 
wagers, the only amount of money involved being 
the margins. The Pennsylvania cases have been 
much criticised, but they were followed in New Jer- 
sey and the District of Columbia, See p. 54 herein. 

Manipulation : 
Making a market, page 30. 
Market value of stocks, evidence of, page 30. 

Money: 

Loaned to speculate cannot be recovered. 143 HI. 
App. 151. 

But a loan made after the losses have been in- 
curred can be recovered. 99 HL App. 235. 

There is no money in writing a $3.00 law book 
after more than three years — more or less — of in- 
vestigation and more than three weeks — day and 
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night — in dictating the manuscript for the printer 
and reading the proof, etc. To this add the cost of 
printing, binding, and selling. Where is the profit! 
It is, that one may have done something worth 
while for others. 

Notice: 

Brokers must take notice of what would put a 
prudent man on inquiry, 35. 

Whatever is notice enough to excite attention and 
put the party on his guard and call for inquiry is 
notice of everything to which such inquiry might 
have led, and every unusual circumstance is a 
ground of suspicion and prescribes inquiry. Kirby 
v. Judy, 286 111. 200. See also 277 111. 629; 145 111. 
383; 260 HL 70; 270 111. 42; 203 HI. 144. See also 
Actions, Par. 1. 

Options: 

The word "option," as used in the statute of Illi- 
nois, prohibiting option sales and contracts, means 
a mere choice, right or privilege of selling or buy- 
ing; and it is the privilege of selling or buying at a 
future time any commodity, which the statute was 
intended to prohibit, as contradistinguished from 
an actual sale or purchase with the intention of de- 
livering and accepting the commodity specified. 
This is the definition given by Judge McAllister, in 
Tenney v. Foote, 4 111. App. 594. It is doubtful if 
there has ever been written in Illinois a better deci- 
sion on "options" than the one above referred to. 
In Pierce v. Foote, 113 I1L 228, the Court defined an 
"option" as follows: "An 'option' is what is 
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called in the language of the dealers 'puts' and 
'calls.' A 'put' is defined to be the 'privilege of de- 
livering or not delivering' the thing sold, and a 
'call' is defined to be the 'privilege of calling for or 
not calling for' the thing bought. 'Optional con- 
tracts,' in this sense, are usually settled by adjust- 
ing market values, as the party having the 'option' 
may elect. It is merely a mode adopted for specu- 
lating in differences in market values of grain or 
other commodities. It is in this sense the term 'op- 
tion' is used in the statute." When a man buys 
five thousand bushels of May wheat in March, he 
. buys it for delivery in May and that is called a 
" future " and sometimes it is called a May "op- 
tion." That purchase, if it is a bona fide purchase, 
is just as legitimate as the purchase of any other 
kind of property for future delivery, but if a man 
buys a "put" or a "call" after the close of market 
hours, good for the next day, he does not buy any 
grain, he merely buys a privilege and that privi- 
lege is to exercise the option, or not, as he pleases, 
on the following day. Millions of these privileges 
that are bought and sold are never exercised, 
principally because they are not very often of any 
value the next day. It is trading in privileges 
of this character that, it is claimed, was legal- 
ized by the amendment of Sec. 130, 111. Crim. 
Code in 1913. Now, when is what I have first 
described as a bona fide purchase of a "future" 
illegal and what makes it illegal 1 This can well be 
answered in the language of Judge McAllister In 
the Tenney case, supra, and he quoted from one of 
the leading English cases on the subject — that of 
Qrizeieood v. Blane, 11 C. B. 73, E. C. L. Reps., 538. 
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In that case suit was brought upon a contract for 
the sale of shares of stock. The defense was that 
it was a gambling transaction under a British stat- 
ute like that of Illinois. There was a contract in 
form, but the Chief Justice left it to the jury to say 
what was the plaintiff's intention, and what was the 
defendant's intention at the time of making the con- 
tract — whether either party really meant to pur- 
chase or sell the shares in question, telling them that 
if they did not, the contract was, in his opinion, a 
gambling transaction, and void. The jury found 
for the defendants. Of course there were circum- 
stances in evidence tending to show their intention. 
On motion for a new trial before the full bench, the 
direction of the Chief Justice to the jury was held 
to be right, tiie Court holding that the intention of 
the parties that there should be no delivery of the 
stock, and that they should settle on differences, 
rendered it a gambling transaction and void. 

It is only contracts for options which are, in their 
nature, gambling transactions, that are within the 
meaning of Sec. 130, HI. Crim. Code, 282 111. 192. 
See also page 25 herein. See futures. 

Orders: 

Form of, a circumstance of little, if any weight 
as evidence of intention. 40 HI. App. 164. See 
Form of Order. 



Of the City of Chicago against gaming, Chap. 30, 
Chicago Code, 1911. 
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"Outsiders": 

Are the general trading public, not members of 
the Board of Trade or brokers. It is outsiders who 
pay the commissions to the brokers, and commis- 
sions are the Ufe of the brokerage business. 

Penalty; 

Anyone may sue for, if the loser does not sue, 
within six months, page 9. 

In actions for a specific penalty the amount found 
by the verdict, or adjudged by the Court, must be 
the precise penalty, neither more nor less. 16 Enc 
of PL & Pr., 300. The severity of the penalty im- 
posed by a statute against gambling, which author- 
izes a recovery by any person of treble the amount 
lost, furnishes no reason against its enforcement, 
where the language authorizing such recovery is 
clear. 181 111. 199. 

Promissory Notes: 

If any part of a note is for a gambling considera- 
tion the note cannot be enforced even to the extent 
of the lawful items. 197 HI. 349. 

Power: 

Of Congress to prohibit or regulate dealing in 
"futures," page 1. 

Of State to prohibit or regulate dealing in "fu- 
tures," page 1. A state may by statute provide 
that all contracts for the sale of grain or other com- 
modities or shares of the capital stock of any cor- 
poration, on margin, or to be delivered at a future 
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date, shall be void. Otis v. Parker, 187 TJ. S. 606. 
See Contracts. 

Of City of Chicago to enforce an ordinance 
against gambling, page 11. 

Of State to change the rules of evidence, page 53. 

Power of Chicago Police: 

To arrest without warrant for gambling, page 13. 

Political Economy: 

The two conflicting tendencies, page 20. 

"Puts and Calls": 

"Privileges, "indemnities," "bids & offers," 
"ups & downs," all mean the same, page 31. Daily 
News editorial of 1903, page 31. 

"Pyramiding": 

Is defined to be enlarging one 's operations by the 
use of profits which one has made. 

Pleading: 

Approved form of declaration in suit to recover 
treble the amonnt lost. 181 111. 199. 

Gaming must he specially pleaded. 

Defense of wager must be affirmatively pleaded. 

Courts will not lend aid to settle disputes relative 
to contracts reprobated by law. It will notice their 
illegality ex officio, and allow it to be suggested 
without any plea and at any stage of the proceed- 
ings. 87 Am. Decisions, 527 ; 17 La. Ann. 261. See 
as to Pleading 20 Cyc. 959. 
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Qui Tarn. Actions: 

See "penalties and penal actions." 16 Enc. PL 
& Pr., page 300. 

Rules of Board of Trade: 

Not admissible to show that the parties were not 
gambling. 168 HI. App. 504. See page 52 herein. 

"Ringing Up": 

The Illinois Appellate Conrt, in 69 HI. App. 19, 
held that the closing np of transactions on a Board 
of Trade, for the purchase and sale of grain, by set- 
ting off one trade against another — in the parlance 
of the Exchange — "ringing up," — is not necessarily 
illegal. For a full explanation of the term, see 
Dewey on "Futures," 144. Also Board of Trade 
of Chicago v. Christie Grain and Stock Co., 198 U. S. 
236. 

Speculation: 

In grain "futures" or anything else in Illinois is 
not illegal, see page 6. 

Subpoena: 

Duces Tecum. 128 Am. St. 759-779. See 2 Enc. 
Ev., 98. 108 HI. App. 287-300. 

Description of documents. 22 Enc. PL & Pr., 22, 
1334. 

Entitled to a subpoena duces tecum as a matter 
of right. U. 8. v. Aaron Burr, 25 Fed. case Number 
14692d. Sec 242 111. 584, MaeNeil's 111. Ev., p. 314. 
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"Scalper": 

Is one who bays and sells or sells and buys on 
small fluctuations of the market. Taking a email 
profit, or a small loss. If "scalping" is not wager- 
ing and gambling, it is difficult to say what is. See 
19 HI. App. 336. 

"Stop Order" 

A customer may give his broker orders to close 
out his deals when the market goes against him 
and when quotations reach a certain point, and in 
that case he is said to have given a "stop order." 

Stocks: 

Evidence of value when there is no market value. 
284 HI. 594. 

"Short Selling": 

The process of Belling property for future de- 
livery, in the expectation of being able to obtain 
the property cheaper before the maturity of the con- 
tract, or of being able to close out the contract at a 
profit without the actual delivery of the property. A 
"short seller" who sells before he buys is called a 
"bear," and a buyer who buys before he sells is 
called a "bull." Short selling is not illegal. 

"Split": 

A transaction, one-half at one quotation and one- 
half at another, e. g., 53%— 53%. 

"Spread": 

A "spread" is the difference in prices as between 
May and July wheat, or between the price of the 
same future in different cities. 
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Statutes: 

Statutes unenforcible extra territorily because 
penal. 23 Yale Law J., 538. 

Sec. 130 111. Crim. Code is constitutional. 186 
111. 43, 184 TJ. S. 425. 

Are to be construed in pari materia, 177 111. 234. 

Statutory Construction: 
Rules of, page 10. 

Unconstitutionality: 

Of 1913 amendment of Sec 132, HI. Crim. Code, 
273 HI. 194. 

United States Supreme Court Oases: 
Relating to gambling contracts: 

Gatewood v. North Carolina, 203 TJ. S. 531. 
Bucket Shops. 

Clews v. Jamieson, 182 TJ. S. 461. Options. 

Booth v. Illinois, 184 U. S. 425, at common 
law all gambling contracts were void, and 
generally, in this country, all wagering 
contracts are held to be illegal and void 
as against public policy. 

Embrey v. Jamieson, 131 TJ. S. 336, as to the 
form of the contract. 

Bibb v. Allen, 149 TJ. S. 481. Contracts for 
future delivery valid. 

Board of Trade v. Christie Grain, etc., 198 
TJ. S. 236. Ringing off one sale against 
another. 

Pearce v. Bice, 142 TJ. S. 28. Wagers, con- 
tracts to be setled on "differences." 
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Irwin v. Wittiar, 110 U. S. 499, where both 

partiea understand the contract to be a 

wager. 
White v. Barber, 123 IT. S. 392. Dependent 

npon intention of parties. 
Marvin v. Trout, 199 U. S. 212. Holding 

landlord's property liable. 

Wager: 

For the definition of a wager, as given by the Su- 
preme Court of Illinois. See 113 111. 239 and 79 HL 
328. See page 27 herein. In Kmgsbury v. Kiruxm, 
77 N. Y. 612, the rule is stated to be, that to render 
a contract for the purchase and sale of property 
void, as a wagering contract, it must appear to have 
been the understanding when the contract was made 
that the property was not to be delivered, and only 
the difference in the market price should be paid or 
received. See "Bet." 

Definition of, page 27. 

Wagers were not illegal at common law. See 
"Wager Contracts," Page on Contracts (1st Ed.) 

Facts and circumstances which have been consid- 
ered by the courts as indicating an intention to 
wager. Chap. 3, Dewey on "Contracts for Future 
Delivery." See also the index to Dewey. Also see 
as to wagering contracts for future delivery. 1 Am. 
St. Kep. 758 Extensive note. 

"Winner": 

A broker with whom another has deposited securi- 
ties to cover losses sustained under a gambling con- 
tract is a "winner." 181 111. 199. 
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XXXV 

Words and Phrases: 
In stock and grain market dealings, page 48. 

Wife: 

Bight of, to recover money lost by hnsband in 
gambling. A. & E. Ano. cas., 1914, C. 1081, n. 

"Wash Trades": 

Pretended trading. Trades made on an open 
market by parties between whom there is a tacit or 
private understanding that they shall be void, done 
with a view to influence prices and considered a 
reprehensible practice. 

Beard v. Milmine et al., 88 Fed. Rep. 868, at 
page 871. 
"Transactions in futures, of a purely speculative 
character, where nothing is put up, except for mar- 
gins, are, in many essential results, different from 
ordinary business transactions. There is, in these 
transactions, no investment of money in anything 
tangible — in any property of supposedly equivalent 
value — that remains when the deal is ended. If a 
trader in ordinary pursuits meets misfortune, or 
becomes involved, something usually remains of his 
investment. Unless his fortune be entirely swept 
away or he be dishonest, there is an estate. Bnt the 
speculator, investing his money in margins, invests, 
practically, in nothing but a turn in the market. If 
be meet misfortune, nothing remains. It is essen- 
tially putting his money into a turn of chance. The 
effect, npon the man, of transactions so radical in 
their money outcome has come to be notable. Tran- 
sactions of this kind are, indeed, separated very nar- 
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rowly, if at all, from gambling, pure and simple. 
Both feed upon the same human propensity, and 
both lead to the same result. Each is an attempt, 
by the exercise of wit, to get what another is ex- 
pected, by the want of wit, to lose. Both lead up 
to false notions of wealth accumulation. Both bring 
on the loss of mental equipose. Each fills its partici- 
pant with a dangerous character of excitement — 
often a radical and desperate aggressiveness. No 
one knows these things better than the brokers them- 
selves. They see, now and then, striking instances 
of moral and business degeneration under the stim- 
ulus of this excitement. They see, now and then, 
instances of men, pressed for margins, losing all 
sense of what is their own and what is another's. 
They witness, as well as the public, that almost un- 
accountable submergence of judgment and sense, 
under the effect of which trust funds are misappro- 
priated, and bank funds embezzled, by those who 
have, at the time, no thought of not eventually mak- 
ing good the loss. They, as well as the public, know 
how quickly crime, thus secretly begun under the 
radiance of hope, soon expands into the daring of 
despair. They have seen, in nearly every com- 
munity, men press eagerly towards these rainbows 
of fortune, only to fall quickly into disgrace and a 
prison. These impressive lessons are a part of the 
history of every considerable community. Instinct- 
ively we shudder for him who loves speculation, and 
can find the means for feeding that love in access 
to the moneys of another." 
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OPTIONS AND FUTURES 



Grain "Futures" and Congressional Legislation. 

The Tincher bill to regulate dealings in grain "fu- 
tures" recently passed by the House of Representa- 
tives is a questionable exercise of congressional 
power. The power, or lack of power, was the sub- 
ject of argument by Samuel XJntermeyer and John 
Q. Milbnrn during the hearings before the Commit- 
tee on Banking and Currency of the United States 
Senate on Senate Bill 3895 (1914). Congress has 
the power to tax, but the power to regulate under the 
guise of taxation is questionable. The only other 
constitutional provision under which Congress may 
regulate trading in "futures" is that relating to 
post offices and post roads, and that is also ques- 
tionable. Dealing in "futures" is not interstate 
commerce, Ware & Leland v. Mobile Coimty, 209 U. 
S. 405, and the question of the validity of the con- 
gressional legislation will be, if it becomes a law, 
an open question. 

Grain "Futures" and State Legislation. 

The general assembly of the State may regulate 
and, possibly, may prohibit dealings in "futures." 
To prohibit such dealings would be a calamity, but 
to regulate them is a necessity. The difficulty about 
regulation arises principally because of the great 
lack of knowledge on the subject by lawyers, legisla- 
1 
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tors and the public The subject is highly technical 
and requires much time and labor to master it. It 
must be studied from the standpoint of history, po- 
litical economy, law and a practical knowledge of 
the brokerage business. 

There are several classes to be seriously affected 
by legislation on this subject — the producers and 
consumers, the grain dealers and speculators, the 
brokers and the gamblers and last, but not least, the 
thousands of people who suffer by some of the ne- 
farious practices carried on — not so much on the 
Board of Trade — but in the offices of some of the 
brokers. These practices bring about suicides, em- 
bezzlements and bankruptcies. They wreck homes 
and pauperize families. They augment the number 
of inmates in sanitariums and penitentiaries and 
they destroy manhood and create the disease of 
gambling, from which men seldom recover. This is 
strong language, but it is accepted as true by hun- 
dreds of the members of the Board of Trade who 
are not in sympathy with these practices and who 
will welcome the right kind of legislation. 

What Is Gambling in "Futures?" 
What is meant by "futures" is where one gives 
an order to a broker to buy or sell grain for future 
delivery, e. g., an order in July to buy five thousand 
bushels of December wheat, corn or oats. That 
means it will be delivered some day in December. 
The seller usually has the option as to what day 
in December he will deliver it. What is meant by 
gambling in grain is wagering on the fluctuations of 
the market price of grain between the time when it 
is bought or sold and the time when the trade is 
closed. It is similar to a bet that the market price 
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will go np or that it will go down. The purchase 
or Bale of grain by parties who have no intention 
of receiving or delivering the grain, but intend to 
settle by the payment of differences between the con- 
tract price of the grain and the market price when 
sold is a gambling transaction and cannot be en- 
forced by law. It is often contended that it must be 
the intention of both parties to the contract that 
there is to be no acceptance or delivery before it will 
be a gambling transaction; but what parties! In 
transactions in grain "futures" put through a 
broker's office, there are at least two contracts — the 
first is a contract between the broker and the cus- 
tomer and the second is a contract executed by the 
broker with another broker in the pit on the Board 
of Trade. The first contract may be express or im- 
plied and the broker may have knowledge that it is 
not the intention of his customer to accept or deliver 
any grain. 

The Illinois Appellate Court has held (201 111. 
App. 251) that: 

"A pretended purchase or sale of grain made 
through a broker when neither the broker nor 
his client intends or expects that, as between 
them, the commodity will be delivered or re- 
ceived, but both of them do intend that the 
losses or profits on the transaction shall be de- 
termined by the difference between the market 
price of the grain when the deal is opened and 
when it is closed or, in other words, when the 
intention is that the client shall win or lose 
money on the fluctuations of the market, it is, as 
between them, a gambling contract and is not 
enforcible." 

Also said that: 

"The question whether a transaction between 
a broker on a grain exchange and his customer 
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is a gambling transaction in no wise depends 
upon the relation between the broker and the 
party with whom he deals in carrying out his 
customer's orders." 

There are holdings of the Supreme Court of Illi- 
nois to the same effect. This is one form of 
gambling in grain in brokers' offices and it will be 
observed that the gambling is done in the broker's 
office and not on the Board of Trade. This form of 
gambling is more common than any other. It is like 
the pretended buying or selling of grain in a bucket 
shop and in effect there is no difference between a 
bucket shop and a broker's office when there is no 
intention of accepting or delivering the grain. 
There is bucket shopping in the offices of brokers, as 
well as in a bucket shop and when it is said that 
bucket shops have been closed, the statement may 
very well be challenged. There is another form of 
gambling in grain "futures" that was prohibited by 
statute in Illinois prior to 1913 when the attempt 
was made to legalize "puts and calls." "Privileges," 
"indemnities," "bids and offers," "ups and 
downs," "puts and calls" all mean the same thing. 
They are not dealt in during market hours, but they 
are dealt in for an hour after the close of the mar- 
ket each day. The method of dealing is this : One 
goes into a broker's office within the hour after the 
closing of the market and buys a bid or an offer 
on, say five thousand bushels of grain, good until the 
close of the market on the following day. If the 
market close on wheat that day was One Dollar per 
bushel he may purchase a bid at ninety-seven cents, 
or he may purchase an offer at One Dollar three 
cents. On the following day, if wheat does not go 
up to 1.03 and does not go down to 97, he has simply 
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lost what he paid for the privilege, namely, about 
$5.25. This is the form of gambling that can be 
indulged in by all classes, from the office boy to the 
millionaire. If, on the following day, wheat goes np 
to 1.05 and he exercises his privilege by selling at 
1.05, he has made $100 on the deal, but it is oftener 
the case that he does not make anything. Hundreds 
of thousands of dollars are paid for these privileges 
that are never exercised. 

On the subject of gambling in " futures " the Illi- 
nois Supreme Court has said (125 HI. 501) : 

"But leaving both sections of the statute 
cited entirely out of view, we are clearly of opin- 
ion that dealing in "futures" or "options," as 
they are commonly called, to be settled accord- 
ing to the fluctuations of the market, is void by 
the common law, for, among other reasons, it 
is contrary to public policy. It is not only con- 
trary to public policy, but it is a crime-- -a crime 
against the State, a crime against the general 
welfare and happiness of the people, a crime 
against religion and morality, and a crime 
against all legitimate trade and business. This 
species of gambling has become emphatically 
and pre-eminently the national sin. In its pro- 
portions and extent it is immeasurable. In its 
pernicious and ruinous consequences it is simply 
appalling. Clothed with respectability and en- 
trenched behind wealth and power, it submits to 
no restraint, and defies alike the laws of God 
and man. "With despotic power it levies tribute 
upon all trades and professions. Its votaries 
and patrons are recruited from every class of 
society. Through its instrumentality the laws 
of supply and demand have been reversed, and 
the market is ruled by the amount of money its 
manipulators can bring to bear upon it. These 
considerations imperatively demand at the 
hands of the Courts of the country the faithful 
and rigid enforcement of the laws which have 
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been ordained for the suppression of this gi- 
gantic evil and blighting curse." 

Speculation Is Not Illegal. 
Speculation in grain "futures" has its advan- 
tages and its evils. Henry Crosby Emery, Ph. D., 
Columbia University, an acknowledged authority on 
the subject of speculation, published a few years ago 
a very able presentation of the business methods of 
the exchanges, the economic functions of specula- 
tion and the law. This, and the report of the com- 
mittee of nine members appointed by Gov. Charles 
E. Hughes of New York (1909) on speculation in 
securities and commodities, may be read with inter- 
est and profit by people who desire reliable informa- 
tion on the subject. No well informed person will 
contend that there is anything wrong in buying or 
selling grain "futures" by people who have the abil- 
ity to pay when there is a bona fide intention of ac- 
cepting or delivering the grain, nor that there is 
anything wrong in hedging transactions, but what 
can be said of transactions when men warm the cus- 
tomers' chairs in brokers' offices every day "scalp- 
ing" the market and closing their accounts daily? 
Are they betting on the figures on the blackboard, 
and wherein is the place different from the bucket 
shop — a horse race, a card game or an electrically 
controlled roulette wheelf "Manipulation" and 
"making a market" are some of the practices to be 
condemned. Allowing men to get up and make an- 
nouncements on the Board of Trade to the detri- 
ment of bears or bulls, through which one side 
"skins" the other out of their money in a few min- 
utes' time is also to be condemned. This is what 
has been done and it cannot be successfully denied. 
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It is doubtful, however, if the Board of Trade is 
any worse in this respect than the stock or cotton ex- 
changes. The records of the daily transactions on 
the Board and on the Exchanges are available for 
years that are gone and there is living evidence of 
what caused the financial ruin of many men by the 
practices referred to. Some of the customers, such 
as bank cashiers and others, are in Joliet. Specu- 
lation, however, should not be condemned because of 
the practices indulged in by some of the brokers and 
members of the Board of Trade or of the Exchanges. 
Speculation in grain is just as legitimate as specu- 
lation in real estate and merchandise and millions 
of dollars of merchandise is continually being sold 
for future delivery before it is in existence. "Short 
selling" is no more illegal than buying and to inter- 
fere with men selling what they intend to acquire or 
manufacture would be to upset the business of the 
country. 

Gambling Transactions May Be Proven By Circum- 
stantial Evidence. 

The difficulty in establishing the fact that the 
transactions were gambling transactions is because 
it is often difficult to get the evidence. The Bucket 
Shop Act shows how to get the facts as to what was 
done and the Supreme Court has said (215 Ilia. 348) 
that "the intention or understanding of the parties 
may be proven by circumstances, as well as by posi- 
tive proof. It is not indispensable that declarations 
or statements of the parties showing such intention 
or understanding should be proven. The intent and 
purpose of the parties may be established by all of 
the attending circumstances of the transactions." 
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Also said (235 Ills. 135) that: 

"To render a transaction in grain illegal it 
must appear that neither party intended to de- 
liver, but have intended to settle on differences ; 
but such intention may be established, not only 
by the assertions of the parties, but by all the 
facts and circumstances, including the nature 
of the transactions and the method of conduct- 
ing the business. " 
In Jamieson v. Wallace, 60 HI. App. 618, Judge 
Gary's statement of the law of gambling transac- 
tions, as between the customer and the broker, is 
clear and to the point : 

"Many cases in this State, where the contest 
has been whether the broker should recover his 
advances and commissions, have held that, if 
from all the circumstances the fair inference or 
conclusion be, that not only did the principal not 
intend to receive or deliver the property for 
which the broker, on the principal's account and 
under his order, made a contract for purchase 
or sale, but on the contrary intended to close the 
transaction, through the broker, by a counter 
contract for a sale or purchase,, looking to the 
broker for the profit hoped for, and promising 
to indemnify the broker against loss, should 
there be any, and the broker had actual or con- 
structive notice that such was the intention of 
the principal, and assented thereto, in such a 
case the broker can recover no commissions nor 
reimbursements of the losses he has paid to 
parties with whom he dealt for his principal, be- 
cause the transactions are gambling transac- 
tions and ex turpi causa non oritur actio. 

The fact that the broker actually buys and 
receives, or sells and delivers, or that he makes 
valid contracts of purchase or sale, which he 
intends to, is bound to, and actually does per- 
form — that as between himself and the other 
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party with whom he makes the deals, the busi- 
ness is perfectly legitimate and lawful — are all 
immaterial in controversies with his principal, 
if the principal did not intend to receive or de- 
liver, hut to make counter trades, speculating 
upon the differences, and the broker having no- 
tice of that intention, assented thereto. It is 
not enough that the principal so intended, if the 
broker had not notice of such intention ; nor that 
in fact the transactions, though numerous, were 
so closed ; but the number of transactions uni- 
formly so closed, in connection with the avoca- 
tion and pecuniary condition of the principal, 
may be evidence both of the principal's inten- 
tion, and of notice to, and assent by, the 
broker." 

Under the Illinois statute all promissory notes, 
contracts, agreements, etc., made or entered into in 
settlement of gambling transactions, by whomsoever 
held, are void, irrespective of when or how they 
were obtained. The property of landlords is liable 
for judgments in such cases where the landlord 
knowingly allows gambling to be carried on, in or on 
bis premises. Judgments obtained, founded on 
gambling transactions, may be set aside in equity 
proceedings. The money of employers and others 
embezzled and lost in gambling transactions, under 
some circumstances may be recovered. The loser 
in gambling transactions may, within six mouths, 
sue for and recover his losses, and, if he does not 
sue, any other person may sue within two and one- 
half years and recover treble the amount lost— one- 
half to the County and the other half to himself or 
herself. The parties to gambling transactions may 
be prosecuted criminally, by indictment or informa- 
tion, and gambling places may be closed. 
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Did the Illinois Legislature of 1913 Legalize 
"Puts and Calls"? 

Sec 130 of the Illinois Criminal Code, enacted in 
1874, was amended in 1913 and it has been claimed 
that the amendment legalized trading in "options" 
in grain. The Section 130 was not repealed and was 
copied verbatim with the insertion of the following 
words: 

"Where it is, at the time of making such con- 
tract, intended by both parties thereto that the 
'option,' whenever exercised, or the contract 
resulting therefrom, shall be settled, not by the 
receipt or delivery of such property, but by the 
payment only of differences in prices thereof." 

And the Illinois Supreme Court has recently said 
that: 

"It is a familiar rule, that where the legisla- 
ture enacts an amendatory statute providing 
that a certain act shall be amended so as to read 
as repeated in the Amendatory Act, and no 
change is made in the wording of the old act, 
such portions of the old law as are repeated, 
either literally or substantially, in the new act, 
are to be regarded as a continuation of the old 
law and not the enactment of a new law on 
that subject." 



"It is elementary that when an amendatory 
act retains in a new law the same words and 
phraseology that were contained in a former 
law which has been construed by the Courts, it 
must be presumed that such law was retained in 
the Amendatory Act in view of the judicial con- 
struction already placed upon it." (289 Ills. 
242.) 

The amendment merely added to the section what 
was illegal at Common Law. 
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During the Senate proceedings of 1913, a senator 
said: 

' ' This bill was down here t;wo years ago and a 
number of lawyers of this Senate went into the 
bill very carefully, of which I was one, and I per- 
sonally know that it does not legalize 'puts and 
calls;' that it simply legitimatizes certain 
legitimate transactions on the Board of Trade 
and we knew that when we voted for the bilL " 
The right conferred upon anyone by Section 132 
of the Illinois Criminal Code to sue for and recover 
treble the value of money loBt by betting in case the 
loser does not, within six months, sue for the same, 
applies to money lost in gambling in grain "op- 
tions" in violation of Sec. 130 of the Code and a 
broker or commission man who receives money or 
property to be used in the payment of losses in- 
curred in transactions in grain which are gambling 
transactions under Sec. 130 of the Criminal Code, is 
a "winner" within the meaning of Sec. 132 and sub- 
ject to the penalty imposed thereby. Sec. 132 was 
also amended by the Act of 1913 so as to exempt 
from liability as a "winner" any broker executing 
orders on the regular Board of Trade or Stock Ex- 
change, but this amendment was held to be uncon- 
stitutional as dUscriminating in favor of brokers or 
agents executing orders on a Board of Trade or a 
commercial or Stock Exchange. (273 His. 194.) 

Prom the foregoing it may well be contended that 
Sections 130 and 132 of the Illinois Criminal Code 
are effective as enacted in 1874. 

The Power of the City of Chicago to Enforce the 
Ordinance Against Gaming. 

By the statute of Illinois the City Council of the 
City of Chicago is given power to tax, license and 
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regulate brokers and several ordinances have been 
passed in the exercise of this power. The city also 
has power by statute to prohibit gaming and in 1896 
and 7 there were many prosecutions before police 
magistrates in Chicago, under the ordinance against 
gaming, for keeping bucket shops, and, on Novem- 
ber 26, 1898, the police raided John Alexander's 
place, No. 11 Calhoun Place, Chicago, and arrested 
230 men who were all booked as bucket shop opera- 
tors and patrons. In 1896, under the administration 
of Jacob J. Kern, as State's Attorney, 281 persons 
were indicted as owners and employes of bucket 
Bhops, but the cases were never tried. In 1898 and 9, 
while ex-Governor Charles S. Deneen was State's 
Attorney, and Judge Albert C. Barnes was his as- 
sistant, several hundred indictments for all forms 
of gambling, including bucket shops, slot machines 
and book making, were returned and on July 23, 
1898, William Rodman Hennig and ten others were 
convicted and fined under the Bucket Shop Act. 
Subsequently, Hennig was fined $500 and sentenced 
to nine months' imprisonment in the Ottawa, Illi- 
nois, jail by Judge Grosscup of the TJ. S. Court for 
the fraudulent use of the mails in bucket shop trans- 
actions. The statute of Illinois gives to the City 
Council the power to suppress gaming and gambling 
houses. Gaming, under the statute, making it a 
penal offense, is defined as a "staking on chance," 
where chance is the controlling factor. It has been 
held that by judicial evolution the common law 
offense of keeping a gaming house has been so 
broadened as to include the keeping of a bucket shop 
(Anderson v. State, 58 S. E. 401) and in Kentucky 
such a place is deemed a common gambling house 
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and the person owning and controlling it is guilty 
of keeping a disorderly house, notwithstanding the 
absence of a penal statute particularly applicable 
thereto. (Kneffler v. Com., 22 S. W. 446.) 

A horse race is a game within the meaning of the 
Illinois statute of 1845. (85 Bis. 491.) The right 
conferred by Sec 132 Illinois Criminal Code to re- 
cover treble the amount of money lost by betting 
applies to money lost in gambling in grain (181 His. 
199) and gambling in grain or corporate stocks is 
gaming, and the City Council of Chicago has been 
given power by the State to pass ordinances to pro- 
hibit it and punish the offenders. Council has also 
been given power "to regulate the police of the city 
or village and pass and enforce all necessary police 
ordinances." The police power of the State may, 
in the absence of any constitutional restrictions 
upon the subject, be delegated to the various munici- 
palities throughout the State, to be exercised by 
them within the corporate limits and any business 
or occupation which endangers the public health, 
morals, safety or general welfare, is subject to po- 
lice regulation. The provisions of the General In- 
corporation Act conferred on cities the power to 
pass such ordinances. (193 His. 351.) 

If there is any doubt about the Chicago ordinance 
against gambling being applicable to wagering and 
gambling in brokers' offices, an ordinance can be 
enacted that will prohibit and punish such transac- 
tions. A policeman in Chicago can legally go into a 
broker's office and arrest anyone he finds there 
gambling in grain "futures," provided the gam- 
bling is being done in his presence, and this without 
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a warrant. Moreover, it is the doty of the Prosecut- 
ing Attorney of the city to enforce the ordinances 
of the city. In the City of Chicago, with its popu- 
lation of about three million people, the city authori- 
ties, as well as the State's Attorney, can put a stop 
to gambling in grain in brokers' offices, on the Board 
of Trade or on the open Board of Trade in Sherman 
street. The State of Illinois has laws and the City 
of Chicago has ordinances under which gambling in 
grain can be stopped if the laws are enforced, and 
under the Bucket Shop Act it was the declared in- 
tention to prevent, punish and prohibit within this 
State, the business now engaged in and conducted in 
places commonly known and designated as bucket 
shops and also to include the practice now commonly 
known as bucket shopping by persons, corporations, 
associations or co-partnerships, who ostensibly carry 
on the business or occupation of commission mer- 
chants or brokers in grain, provisions, petroleum, 
stocks and bonds, and it shall he the duty, under the 
Act of all the judges of the several Circuit Courts 
in this State and of the judges of the Criminal Court 
of Cook County, at every regular term of Court 
thereof, to charge all regularly impaneled grand 
juries to make due investigation and report upon 
all violations of the provisions of this Act. (Chap. 
38, See. 137-d. Rev. Stats. 1917.) 

On October 12, 1881, Mr. Justice Jamieson gave 
a charge to the grand jury in the Criminal Court 
of Chicago which illustrated the condition of the law 
of Illinois upon the subject of gambling in grain and 
this charge is given in full in Dos Passos on "Stock 
Brokers and Stock Exchanges," 2nd Ed., Vol. 1, p. 
635-Note.) 
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The Repent of the Hughes Committee and the 

Legislation Recommended. 

One of the recommendations of the committee was 
that the law of New York relating to the privilege 
of a witness should be amended to read as follows : 

"No person shall be excused from attending 
and testifying, or producing any books, papers, 
or other documents before any Court or magis- 
trate, upon any trial, investigation or proceed- 
ing initiated by the district attorney for a vio- 
lation of any of the provisions of this chapter, 
upon the ground or for the reason that the testi- 
mony or evidence, documentary or otherwise, 
required of him may tend to convict him of a 
crime or to subject him to a penalty or for- 
feiture; but no person shall be prosecuted or 
subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing 
concerning which he may so testify or produce 
evidence, documentary or otherwise, and no tes- 
timony so given or produced shall he received 
against him upon any criminal investigation or 
proceeding." 

In Illinois, neither a broker nor a witness is bound 
to answer any question, either in a court of law or 
equity, the answer to which will expose him to any 
of the consequences of penalty, fine, forfeiture or 
punishment, or that will have a tendency to accuse 
him of any crime or misdemeanor, or will expose 
him to any penalty or forfeiture, or which will be a 
link in the chain of evidence to convict him of a crim- 
inal offense (237 His. 173, 142 U. S. 547) ; but the 
bare statement of a party that the books which he 
has been ordered to turn over might tend to incrimi- 
nate him is not sufficient to excuse him from obeying 
the order of the Court. His answer should place the 
matter in such shape that the Court can intelligently 



WizeabyGoOgle 



16 
determine the question from an examination of the 
averment of the answer, or, if necessary, from an 
investigation of the books, whether they would tend 
to incriminate him. To entitle a party to the privi- 
lege of silence, the Court must see from the circum- 
stances of the case and nature of the evidence which 
he is called to give that there is reasonable ground 
to apprehend danger from his being compelled' to 
answer or produce the books. (242 His. 584.) 

If Section 132 of the Illinois Criminal Code is to 
have its desired effect, the General Assembly of Illi- 
nois should pass a law in line with the recommenda- 
tion of the Hughes Committee, as hereinbefore set 
forth. 

The Hughes Committee also recommended on the 
subject of margin trading on the New York Stock 
Exchange and urged upon all brokers to discourage 
speculation upon small margins, and upon the Ex- 
change to use its influence, and, if necessary, its 
power, to prevent members from soliciting and gen- 
erally accepting business on a less margin than 20%. 
Over trading and trading on small margins in either 
grain "futures" or stocks has caused the ruin of 
thousands of people. Should there be a law in Illi- 
nois requiring all traders in grain "futures" to de- 
posit as margin at least one-fourth, of the purchase 
price of the grain f 

The Hughes Committee describes the patrons of 
the Exchange as follows: 

' ' The patrons of the Exchange may be divided 
into the following groups : 

(1) Investors, who personally examine the 
factB relating to the value of securities or act 
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on the advice of reputable and experienced 
financiers, and pay in full for what they buy. 

{2) Manipulators, whose connection with 
corporations issuing or controlling particular 
securities enables them under certain circum- 
stances to more the prices up or down, and who 
are thus in some degree protected from dangers 
encountered by other speculators. 

(3) Floor traders, who keenly study the 
markets and the general conditions of business 
and acquire early information concerning the 
changes which affect the values of securities. 
From their familiarity with the technique of 
dealings on the Exchange, and ability to aet in 
concert with others, and thus manipulate values, 
they are supposed to have special advantages 
over other traders. 

(4) Outside operators having capital, ex- 
perience and knowledge of the general condi- 
tion of business. Testimony is clear aa to the 
result which, in the long run, attends their oper- 
ations; commissions and interest charges con- 
stitute a factor always working against them. 
Since good luck and bad luck alternate in time, 
the gains only stimulate these men to larger 
ventures, and they persist in them till a serious 
or ruinous loss forces them out of the "Street." 

(5) Inexperienced persons, who act on inter- 
ested advice, "tips," advertisements in news- 
papers, or circulars sent by mail, or "take fly- 
ers" in absolute ignorance, and with blind con- 
fidence in their luck. Almost without exception 
they eventually lose." 

If men who engage in speculation in corporate 
stocks and grain "futures" would procure and read 
the full report of the Hughes committee in the Ap- 
pendix of "The Stock Exchange From Within," by 
William C. Van Antwerp, 1914, they would be less 
likely to lose their money. The document covers 
pages from 415 to 446 of the Appendix. 



WizeabyGoOgle 



18 
The evils of speculation are all that the Supreme 
Court of Illinois said they were. They are a na- 
tional sin and a blighting curse, and they are so 
recognized hy the people — so much so, that in the 
National Democratic platform of 1912 there was a 
plank reading as follows : 

"We believe in encouraging the development 
of a modern system of agriculture and a syste- 
matic effort to improve the conditions of trade 
in farm products so as to benefit both the con- 
sumers and the producers. And as an efficient 
means to Ms end, we favor the enactment by 
Congress of legislation that will suppress the 
pernicious practice of gambling in agricultural 
products by organized exchanges or others." 

In 1886 T. Henry Dewey of the New York bar 
published a book of 385 pages on "Contracts for 
Future Delivery and Commercial Wagers," includ- 
ing "options," "futures" and "short sales," which 
is recognized authority, and in 1905 he published 
another book of 71 pages on legislation against 
speculation and gambling in the forms of trade, in 
which he says that : 

"In a recent case the Court found that in 
about 95% of the "future" delivery business 
done on one of our most prominent Exchanges, 
actual delivery was not intended ; and from my 
own observation I think that 99% would gener- 
ally be a more correct estimate." 

Professor Emery says: 

"If it be held that the intention of the prin- 
cipal to settle in every case by differences and 
a knowledge of this intention on the part of the 
broker constitute wagering, then a large num- 
ber of contracts on all the important Exchanges 
must be declared void." 

In 1884 Bissbee & Simonds, of Chicago, published 
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a book on the " Board of Trade and the Produce Ex- 
change, Their History, Methods and Law." About 
fifty pages of this book are devoted to wagering con- 
tracts. Many of the states have laws prohibiting in 
one form or another what the authors thought to be 
the evils of speculation, but the ineffectiveness of 
these laws has led to determined efforts to secure 
federal legislation on the subject. 

In 1890 Mr. Butterworth of Ohio introduced the 
first of the anti-option bills. 

In 1892 Mr. Hatch of Missouri, Mr. Alexander of 
North Carolina and Mr. Brosius of Pennsylvania 
introduced similar bills. Many other bills have been 
introduced since then, but the only Congressional 
legislation on the subject is the "U. S. Cotton 'Fu- 
tures' Act" of 1916 (Barnes Fed. Code, 1919, Sees. 
5480, et seq) and the power given to the President 
of the United States with reference to market regu- 
lations by the Act of August 10, 1917, Section 10192. 
The history of what has been attempted and what 
has been done in the matter of legislation against 
speculation and gambling in the United States, 
England, France and Germany is quite fully re- 
ferred to in the annals of the American Academy, 
in the Senate proceedings and by Professor Emery. 
Legislation, as it was in 1905, is given in Mr. Dew- 
ey's additional book on "Legislation Against Specu- 
lation and Gambling in the Forms of Trade," pub- 
lished in that year. In 1904 John Hill, Jr., of the 
Chicago Board of Trade published "Goldbricks of 
Speculation," a study of speculation and its coun- 
terfeits, and an expose of the methods of bucket shop 
and get rich swindles. He said it was published in 
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the hope that it might serve to divorce forever in 
the public mind legitimate speculation from gam- 
bling and swindling. In political economy there 
are two conflicting tendencies — one, that of laissez 
faire, accepted in the main by Adams Smith and by 
J. S. Mill, and forming part of the political system 
of English Liberals and of doctrinaire Democrats in 
this country. Business should be left free, so it is 
argued, to adjust itself. For the government to 
interfere in the making of contracts creates a 
greater evil than the evil it is intended to cure. 

The other is the conflicting school which starts 
from an ethical or police basis. Certain business 
contracts, it says, are immoral and must be pro- 
hibited. 

This same subject was, many years ago, made the 
subject of an extensive note by Dr. Francis Wharton 
in 11 Fed. Rep. 201. It follows the opinion and 
decision in the case of Melchert v. The American 
Union Telegraph Company, wherein it was held that 
contracts for the sale of property to be delivered at 
a future time at the plaintiff's option, when it was 
not the intention of the parties that the property 
should be delivered, either by consignment or the 
transfer of warehouse receipts, but that said con- 
tracts should be adjusted and settled by the payment 
of differences, are void. The case involved the fail- 
ure of the Telegraph Company to deliver a message 
to a factor in Chicago, ordering him to "cover rye," 
and the Court held that, as the message related to 
an illegal contract, the Telegraph Company was not 
liable for failure to deliver the message. If there 
were no other parties to speculative transactions on 
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the stock, grain and cotton markets to be injured 
bnt themselves, the doctrines of Adam Smith that 
business should be left free might be acceptable 
to the majority of the people, but when speculation 
becomes a disease and results in ruin to the specu- 
lator, with all the attending consequences to inno- 
cent persons, will it be satisfactory to a majority 
of the people to refrain from legislation on the sub- 
ject t 

From the decisions of the U. 8. Supreme Court 
in Booth v. III., 184 V. S. 425, and Otis v. Parker, 
187 U. S. 606, it would seem that it is within the 
power of the legislature to prohibit speculation in 
stocks on margin and grain for future delivery. 
Statutes and municipal ordinances have been sus- 
tained by that Court which compelled discontinu- 
ance of such businesses as manufacturing and sell- 
ing oleomargarine, cigarettes, "futures" in grain or 
other commodities, stocks on margin, keeping of bil- 
liard halls and selling trading stamps. (244 IT. S. 
599. ) A law may infringe in a degree upon the prop- 
erty rights of citizens, but private right must be 
deemed secondary to the public good. 

What Law Governs? 

Whether the subject matter of a contract is such 
as to make it valid or void or illegal, is a question 
often presented to the Courts for decision. The gen- 
eral rule is that questions of illegality are to be de- 
termined by the law of the place of performance, as 
far as such contracts require performance of acts 
alleged to be legal. This principle has been applied 
to contracts which in their nature are gambling, con- 
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tracts to pay brokers commissions on sales alleged 
to be gambling, and to a contract made in one state 
to deliver a gambling device in another. (Page on 
Contracts, Sec. 1725.) A bona fide contract entered 
into in a broker's office in New York to buy or sell 
wheat or grain "futures" in Chicago, Illinois, and 
the contract is to be performed in Illinois is a con- 
tract controlled by the laws of Illinois; but if the 
transaction is merely a wager under the guise of a 
contract on the fluctuations of the market price of 
grain in Chicago and is to be settled in New York 
on differences, it is in the nature of a bet and is 
controlled by the laws of New York. Much of the 
gambling in stocks or grain is, therefore, carried 
on in states other than the state where the market 
price is made, and must be punished, if at all, in 
those states and the transactions as to validity must 
be governed by the laws of those states. The Courts 
of one state do not enforce the penal or criminal 
laws of another and the locality of an offense is alto- 
gether dependent on the circumstances and on the 
peculiarity of the crime charged. In 52 Central Law 
Journal, 408, the cases are collected on the question 
of the locality of the offense charged in a criminal 
indictment. Men are many times said to be gam- 
bling on the Board of Trade in Chicago when they 
are not gambling in Illinois at all, but they are 
gambling in a broker's office in some other state on 
the fluctuations of the market price of grain in Chi- 
cago. A case clearly in point was that of Lamson 
Bros. <& Co. v. Bane, 124 C. C. A. 206; 46 L. B. A. 
n. s. 650 ; but another case apparently in conflict with 
that decision is that of Bendmger v. Central Stock 
and Grain Exchange of Chicago, 48 C. C. A 729. 
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There is a collection of cases on the conflict of 
laws as to gambling contracts following the Bane 
case in L. R. A. supra. The jurisdiction and venue 
in criminal cases is also the subject of a note in 
Vol. 9 Am. Criminal Reports, 406. On the question 
of the validity of a contract to buy or sell grain 
"futures" it was held in Postal Telegraph Cable 
Co. v. Lathrop, 33 111. App. 400, that orders from 
parties in Illinois to their agent in New York with 
reference to the buying or selling of commodities for 
future delivery were governed by the law of New 
York and not by the law of Illinois. There was, 
however, nothing in the case to indicate that actual 
purchase and sale was not intended. 

In Wilhite v. Houston, 118 C. C. A. 542, it was 
held that where orders for purchases and sales on 
Exchanges were made through brokers, the legality 
of the transactions was governed by the law of the 
state where the Exchange was located, and in Parker 
v, Moore, 53 C. C. A. 369, the Court said the V. S. 
Courts will follow the rules laid down by the high- 
est Courts of the state in the matter of determining 
whether the lex loci contractus or the lex fori gov- 
erns. At common law, crimes being triable only in 
the county where committed, a crime committed 
partly in one county and partly in another was not 
triable in either and, therefore, could not be pun- 
ished. This, however, has long been changed by 
statute in England and in the United States the 
codes and statutes of the different states usually 
provide that when a public offense is committed 
partly in one county and partly in another, either 
county has jurisdiction and the prosecution of such 
persons may be in either, under such provisions. 
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Where a crime is commenced in one county and con- 
summated in another it may be prosecuted in either 
county. (22 Enc. PL and Pr. 824.) 

In Wears Commission Co. v. People, 209 HI. 528, 
wherein plaintiff in error was indicted for keeping a 
bucket shop, it was claimed that the crime, if any, 
was committed in Cook, instead of Bureau County, 
Illinois, but the Court held that the Commission 
Company was properly indicted and tried in Bureau 
County and that the place where the office is kept, 
where the agent in charge meets the customers and 
receives their orders and margins in unlawful tran- 
sactions in corn, is the place where the offense is 
committed, although the proprietor of the office does 
buying and selling in his own name in another 
county. 

Another case on this subject is that of People v. 
Bhtmenberg, 193 HI. App. 119. 

Illinois Cases in Gambling Transactions in Grain or 
Corporate Stocks 

are as follows: 

(1) Indictment of a customer or a broker for 
dealing in options in violation of Section 130 of the 
Illinois Criminal Code. 

(2) Indictment of a keeper of a bucket shop for 
violating the provisions of the Illinois Bucket Shop 
Act of 1887. 

(3) Actions against brokers by their customers 
to recover losses in gambling transactions. 

(4) Actions by others not connected with the 
gambling deals against brokers to recover the pen- 
alty of treble the amount lost by the customer. 
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(5) Actions by brokers to recover commissions 
and advances made for their customers. 

(6) Actions by employers against brokers to re- 
cover their money taken by employes and lost in 
speculation and gambling. 

(7) Suits to set aside judgments, conveyances, 
contracts, mortgages, agreements, etc, given in con- 
nection with gambling transactions and declared 
void by statute. 

(8) Suits to subject the premises where gam- 
bling is carried on to the payment of judgments re- 
covered. 

"Optiona." 

The definition of an option and its application to 
Section 130 of the Criminal Code was stated by 
Judge McAllister in Tewny v., Foote (4 111. App. 
594). It was adopted by the Supreme Court in 
Tewmy v. Foote (95 HI. 99). And again, by the 
Supreme Court in Schneider v. Turner (130 111. 28). 
Prior to the enactment of Section 130 in 1874 it was 
lawful in Illinois to give an option and such con- 
tracts were neither void nor voidable at the com- 
mon law. The statute, however, made them so and 
in the Schneider case the Court said Section 130 was 
not intended to make unlawful merely such option 
contracts, as contemplated a settlement by differ- 
ences, — or, in other words, merely gambling con- 
tracts, — as such contracts were illegal and void be- 
fore such section was ever enacted. That the stat- 
ute went much further and made all options to buy 
or sell at a future time any grain or other commodi- 
ties, stocks, etc., gambling contracts, and void, 
whether intended to be settled by differences, or not. 



WizeabyGoOgle 



At a later date, however, the Supreme Court said, 
in Stewart v. Dodson (282 HI. 192, 196) that it was 
only contracts for options which were in the nature 
of gambling transactions that came within the mean- 
ing of Section 130 of the Criminal Code. 

When the transaction does not contemplate ac- 
ceptance or delivery of grain, it is not only in the 
nature of a gambling contract, bat it is a wagering 
gambling contract, without reference to any statu- 
tory provisions. 

When the legislature amended Section 130 of the 
Illinois Criminal Code in 1913, if it had been the 
intention to repeal the statute against options in 
grain, that could have been done, but if it was the 
intention to legalize options in grain, that was 
wholly unnecessary, for they were then legal at 
common law when they were not in the nature of 
gambling transactions. 

When a man is buying or selling May wheat in 
March he is dealing in "futures" and not in "op- 
tions" and the only option there is about it is that 
the seller has the option as to what day in May he 
will deliver it ; but where a man is buying bids or of- 
fers after the close of the market, he is buying 
privileges or options, good until the close of the 
market the nest day. They are "puts and calls." It 
was "puts & calls" that Section 130 of the Criminal 
Code was aiming at. (See 113 111. 228.) Option deal- 
ing in grain is "gaming." Within the meaning of 
Sections 130 and 132 of the Illinois Criminal Code 
(181 111. 199), "chance" is hazard, risk, or the result 
or issue of uncertain and unknown conditions. (6 
Cyc. 890). An "option" is a right acquired by con- 
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tract to accept or reject a present offer within a 
limited or reasonable time in the future. In such 
contracts two elements exist ; first, the offer to sell, 
which does not become a contract until accepted; 
second, the completed contract to leave the offer 
open for the specified time (225 111. 126, 130). 

What Is a Wager? 

In Pearce v. Foote (113 HI. 239) the Court said a 
wager is a contract by which two or more parties 
agree that a certain sum of money or other valuable 
thing shall be paid or delivered to one of them on the 
happening of a certain event, and that was precisely 
what was done in this case, and that the betting 
was as to market values within stated periods. It 
is true that at common law wagers were not per se 
void, but by an English statute of 1845 wagers were 
prohibited and similar statutes have been passed in 
many of the states. Section 132 of the Illinois Crim- 
inal Code provides for the recovery of money lost by 
wagering and the principle which determines wheth- 
er the sale of stocks or grain is a wager contract is 
that a bona fide contract to buy and sell will be sus- 
tained but where there is no actual sale and the 
transaction is to be settled by the payment of differ- 
ences, it will be set aside (79 HI. 328). 

Bucket-Shops. 
A bucket-shop is a place where wagers are made 
on the fluctuations of the market prices of grain and 
other commodities, and in "Gold Bricks of Specu- 
lation" it is said to be the open door to ruin. Sec- 
tions 130 and 132 and the Bucket-Shop Act are to be 
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construed m pari materia. The intention of the 
legislature is to be ascertained in construing stat- 
utes from the act itself and other acts in pari ma- 
teria, all to be taken together as if they were one 
law. (57 111. 371.) In another oase the Court said 
the meaning of words used in a given statute may be 
ascertained from a consideration of other acts m 
pari materia where the words are used. Acts relat- 
ing to the same subject matter and not inconsistent 
with each other are in pari materia, although they 
contain no reference to each other and are passed at 
different times. (177 111. 234.) 

The Bucket-Shop Act of 1887 prohibiting gambling 
in grain or produce was intended to suppress all 
places where gambling in grain or produce is per- 
mitted, whether in bucket-shops or in officeB main- 
tained by members of the Chicago Board of Trade. 
(134 HI. 66; 209 HL 528.) The keeper of a bucket- 
shop cannot shield himself from criminal responsi- 
bility by the fact that he made no inquiry of his 
customers. He must know that the transactions at 
his office are not gambling, or he must have just 
reason to believe that the buying or selling is not 
within the intended prohibition of the statute. (134 
HI. 66.) 

"Forestalling" and "Cornering." 

Forestalling the market means every device or 
practice by act, conspiracy, words, or news, to en- 
hance the price of victuals or other provisions. At 
common law, as well as by statute, this was an in- 
dictable offense against public trade. In the United 
States, forestalling the market takes the form of 
"corners" or of "trusts," which are attempts by 
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one person or a conspiracy or combination of per- 
sons to monopolize an article of trade or commerce, 
or to control or regulate, or to restrict its manufac- 
ture or production in such manner as to enhance the 
price. (Bouvier's Law Dictionary.) A "corner" 
has been defined to be "whereby somebody succeeds 
in buying for future delivery more property of a 
given kind than is possible for the seller to deliver 
before the day of the maturity of the contract." It 
is a gambling contract under Section 130 of the 
Criminal Code. (168111.86,91.) 

In 83 111. 38, the Court said: 

"The fact that no wheat was offered or de- 
manded shows, we think, that neither party ex- 
pected the delivery of any wheat, but, in case of 
default in keeping margins good, or even at the 
time for delivery, they only expected to settle 
the contract on the basis of differences, without 
either performing or offering to perform his 
part of the agreement ; and if this was the agree- 
ment, it was only gaming on the price of wheat, 
and if such gambling transactions shall be per- 
mitted, it must eventually lead to what are 
called ' corners, ' which engulf hundreds in 
ntter ruin, derange and unsettle prices, and op- 
erate injuriously on the fair and legitimate 
trader in grain, as well as the producer, and are 
pernicious and highly demoralizing to the 
trade." 

The Leiter wheat deal of 1897-8 was an illustra- 
tion of what can happen when the bottom falls out 
of a "corner." It was said that he was carrying 
sixteen million bushels of wheat when he acknowl- 
edged defeat. There can be market making in grain 
"futures" as well as in stocks. 
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How a Market Is Hade. 

Daring the investigation of the Pujo Congres- 
sional Committee, it was shown how a syndicate of 
bankers in New York agreed to underwrite a large 
nnmber of shares of the capital stock of an oil com- 
pany at a stated price per share. They appointed 
a specialist to make the market, and this is how it 
was made: He went into a broker's office and gave 
him an order to sell during that day, say ten thou- 
sand shares of stock on a scale of from $20.00 to 
$25.00 per share. He then went to another broker's 
office and gave him an order to bay during that 
day ten thousand shares at from $20.00 to $25.00 
per share. He fixed the scale in each instance 
and when the market closed for the day oil stock 
had gone up $5.00 per share. The figures on the 
blackboard all over the country showed that to be 
true. This method of "making the market" was 
kept up until the stock had advanced about $50.00 
per share and by that time the syndicate had fed to 
the public all they had to sell and down went the 
price and it continued to go down. The dear public 
were holding the stock. 

The Market Value of Stock Is One Thing the Real 
Value of It Is Another. 

The Illinois Supreme Court has said that where 
the stock converted by a corporation had no market 
value at the time of the conversion, it is proper, in 
proving its actual value, to show the value of the 
assets of the corporation, the amount of its liabili- 
ties and its earning power for a number of years 
prior to the conversion. (284 111. 594.) The value 
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of grain and grain "futures" is whatever the specu- 
lators and gamblers make it. It is not the grain or 
cotton the gamblers are trading in, it is the 
"futures." How far it is possible to regulate by 
law the dealings in stocks and grain "futures" so 
as to give to the public some protection is a prob- 
lem. Open gambling can be prohibited, but disguised 
gambling in the forms of trade is difficult to control. 

Puts and Calls. 

In the Daily News of Chicago of April 15, 1903, 
there appeared the following editorial: 

"For the past 29 years it has been an offense 
againBt the criminal statutes of Illinois to deal 
in 'Puts & Calls' in connection with the Board 
of Trade or other institutions creating specula- 
tive markets. The difference between a dealer 
iu that sort of gambling chance and a man who 
buys and sells grain under Board of Trade rules 
is the difference between a tin horn gambler 
and a merchant. Yet there is a strong effort on 
foot at Springfield to secure the repeal of thiB 
criminal statute or its amendment so that it will 
be ineffective. It is significant that the senti- 
ment among reputable Board of Trade members 
is Btrong against tampering with the existing 
law. The only effect of abolishing or crippling 
it would be to put Board of Trade members 
on a level with the crap-shooters of the levee. 
Dealing in 'Puts & Calls' is mere cheap gam- 
bling on the turn of the market the next day. 
There is not and cannot be the slightest pretense 
of buying and selling grain about such a pitiful 
performance. It is a 'business' suitable only 
for street arabs. Indeed, to permit the practice 
will promote gambling among office boys and 
clerks. Let the law stand. Nobody has had any 
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reason to complain that additional forms of 
gambling were necessary about the Board of 
Trade or anywhere else. Ever since 1874 to 
to deal in 'Puts & Calls' has been punishable 
in this state by a fine of from $10.00 to $1,000.00 
or imprisonment in the County Jail for a year 
or less, or both fine and imprisonment. The law 
is good and had a good effect. To repeal or 
weaken it would be demoralizing." 

In the same paper appeared on May 24, 1913, the 
following news item : 

"Members of the Board of Trade stood in line 
at the last hour of the session today signing a 
petition to the Illinois Legislature and asking 
that the 'Put & Call' bill which has been fonght 
so bitterly by John Hill, Jr., and others, be 
passed. In his recent charges against members 
of the trade and the law makers at Springfield, 
Mr. Hill claimed that few of the members of the 
Board of Trade really wished such a bill passed. 
The drawing up of the petition and the adding 
of signatures as fast as they could be written 
today were the answer to his objection." 

Gambling in Illinois. 
In the May, 1921 number one of Vol. 16 of the Illi- 
nois Law Review, pages 23 to 46, there is a very 
able article by George D. Smith on gambling in Illi- 
nois and practically all of it is devoted to gambling 
in grain "futures." He says the legislature did a 
vain thing in declaring what was always the law 
when Section 130 of the Criminal Code was amended 
in 1913. Legislative proceedings at Springfield 
about the time of the amendment should be read in 
connection with it. The author of "Goldb ricks of 
Speculation" can also throw some light on the sub- 
ject. 
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Millions of Dollars are Lost Annually by the People 
— The Outside Public — in Speculation and 
Gambling in Grain and Other Farm 
Products. 
There is no way of ascertaining what proportion 
of the losses are made in speculation and what pro- 
portion are made in gambling, nor is there any way 
of ascertaining how many million bushels of grain 
"futures" are traded in, nor is there any way of 
ascertaining how many innocent people closely con- 
nected with the losers are made to suffer, nor is 
there any way of ascertaining how much the markets 
are "manipulated"; but if the General Assembly 
will enact an immunity statute and thus make the 
books of brokers subject to inspection, more infor- 
mation can be obtained. Thousands of people gamble 
in stocks and in grain because they can do it under 
the guise of respectability. They would not be seen 
going into a gambling house where they might get a 
square deal at faro, but they will play a game where 
the cards are shuffled under the table and where the 
commissions are large. A scalper of stocks never 
can be successful, because the game is too much 
against him. If he buys one hundred shares and the 
market goes up a point, or a dollar a share, he makes 
about $71.00. If it goes down a point, or a dollar a 
share and he closes out, he loses $127.00. Who can 
play a game with such chances against him? If he 
carries the stock, he is charged with interest on the 
whole amount of the purchase less what he has 
deposited as margin, in addition to the commissions 
and he gets nothing in return unless he holds the 
stock long enough to get a dividend If people will 
look at the Chicago Telephone Directory and see the 
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number of brokerage houses and brokers there are 
in Chicago and figure what it costs to maintain 
those establishments, they may be able to guess 
where the money comes from. If they will notice 
the daily number of chair warmers watching the 
blackboard, they may also guess how many of them 
are gambling. If they will examine the Supreme 
and Appellate Court Reports of Illinois, they will 
see how many times the word "gaming" appears in 
the index to the volumes. Some people will say that 
the bucket-shops have been driven out of Chicago— r 
but have they 1 Has bucketing been stopped I There 
iB a way to find out. Go and try it and see how 
quickly your order will be taken, but do not look 
for the sign on the door of "Bucket-Shop" because 
there are none here (i. e. signs). No one ever saw 
one. You will see, however, plenty of private wires 
and they are costly. There have been and probably 
are now some brokerage offices in Chicago where 
no books are kept, — only a few yellow sheets of 
paper, a few lead pencils, a ticker and a telephone. 
In the past some of the customers were known by 
number only. They were required to trade by plac- 
ing stop loss orders so that when their money ran 
out they were also run out. The places referred to 
were not maintained by the- respectable element of 
the Board of Trade who do a clean, straight busi- 
ness, but by some of the black sheep of the flock. 
It was only a few of the members of the Board who 
contributed to the fund of $4,250.00 to be legitimate- 
ly used in furthering the amendment to Sections 130 
and 132 of the Illinois Criminal Code in 1913. Not 
one of them owned a ticker. The tickers are all 
leased and if they are gambling instruments, in some 
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instances, some one else owns them. It might be 
good for the people if we had some new law on 
grain gambling and if the law we did have waB more 
frequently enforced. It might also be a good thing 
for the welfare of the people of Chicago if John 
Hill, Jr. would make another raid to see if he can 
find any bncket-shops or any bucket-shopping. 

"Blue Sky" Laws. 

So-called "blue sky" laws restricting the sale of 
corporate securities are now in force in more than 
thirty-seven States and if it is necessary to pro- 
tect the people against being swindled in stocks, is 
it not also necessary that they should be protected 
by laws that will restrict speculation and prohibit 
gambling in farm products t Section 130 of the Crim- 
inal Code, as it was from 1874 to 1913 was tested 
as to its constitutionality in the case reported in 
186 111. 43, affirmed in 184 U. S. 425. When the 
amendment of 1913 was made, it was allowed to be- 
come a law without the signature of the Governor 
and some other legislation enacted about the same 
time was severely criticised in the press. It might 
be very much to the interest of the public if the 
present law was repealed and re-enacted as it was in 
1874. 

Brokers Must Take Notice. 

In a federal case (88 Fed. Bep. 868) it was held 
that brokers who receive from a bank president 
drafts on the bank in payment for his private losses 
in board of trade speculation, under circumstances 
charging them with notice that the drafts represent 
money embezzled from the bank, are liable to the 
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bank for the proceeds of such drafts. In this case 
Grosscnp, J., referring to the Board of Trade, said: 

"These marts of trade are, in many respects, 
greatly beneficial to the interests of mankind. 
They balance, like the governor of an engine, 
the otherwise erratic course of prices. They 
focus intelligence from all lands and the pros- 
pects for the whole year, by bringing together 
minds trained to weigh such intelligence and to 
forecast the prospects. They tend to steady 
the markets more nearly to their right level 
than if left to chance or unhindered manipula- 
tion. Nor are the purchase and sale of 'fu- 
tures' intrinsically wrong. They are the means 
of bringing about those stable and steadying re- 
sults. But the tendencies and excesses of hu- 
man nature, — its susceptibility to warp in the 
fierce heat of excitement or distress — are facts 
to be heeded by the broker, as well as by the pub- 
lic. He may not close his eyes to probabilities, 
or even strong possibilities that are patent to 
the rest of mankind. If he does, the law right- 
fully makes him accountable to those who there- 
by innocently suffer. ' ' 



Evidence. 

The questions of evidence as to gambling contracts 
that have been passed upon by the Supreme and Ap- 
pellate Courts will be seen by referring to Mac-Neil's 
Illinois Evidence, p. 585 et seq. Also, in 6 Enc. Evi- 
dence, 186 et seq. The Supreme Court of Minne- 
sota has said that : 

"The Courts are bound to take judicial notice 
that stock and grain gambling is carried on at 
the exchanges in the commercial centers of the 
country; and in view of this, contracts for fu- 
ture delivery will be very carefully scrutinized." 
{47 Minn. 228.) 
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In Beveridge v. Hewitt, (8 111. App. 467) it was 
said that : 

"The fact that such contracts or sales are 
usually settled by counter sales to other parties, 
does not render them legitimate, nor is it neces- 
sary to their invalidity to show that such other 
parties knew they were engaged in gaming con- 
tracts. From the fact that they were engaged in 
making such counter sales according to the cus- 
tom of the Board of Trade an intention to enter 
into transactions of this character will be im- 
puted to them." 

When it is necessary to show that both parties in- 
tended to settle on differences. The Illinois Su- 
preme Court said in 167 HI. 396, that : 

"The intention of the parties in this regard 
may be established, not merely by their asser- 
tions, but by all the attending circumstances of 
the transaction." 

The failure or inability of a broker claiming to 
have made bona fide contracts for his principal to 
show the existence of such contracts is admissible 
to show that he was engaged in gambling. (See 
Higgins v. McCrea, 116 U. S. 671.) More than the 
provisions of the contract itself or the declarations 
of the parties, their circumstances and conduct fur- 
nish the most cogent and reliable evidence of their 
true intent in Melckert v. Am. Union Tel. Co., 11 
Fed 193, the Court, speaking of the legality of trans- 
actions in grain "futures" Baid: 

"We must look at the actionB of interested or 
accused persons rather than their mere words 
to ascertain their real intention. We must con- 
sider what they have done rather than what 
they have said when called to account for their 
actions. We can best learn what interpreta- 
tion the parties themselves have put upon their 
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own contract by considering what they have 
done under and in pursuance of it with a view 
to its settlement or fulfillment." 

The Court also said : 

"In seeking to ascertain the intentions of 
parties to alleged grain gambling transactions, 
it would not do to place any great stress on their 
own declarations whether under oath or not." 

Disguised gambling in grain "futures" must nec- 
essarily be proven by circumstantial evidence. See 
215 111. 348: 

"The intent that no grain is intended to be 
accepted or delivered is inferred from the facts 
and circumstances proven and, as hereinbefore 
shown, it is not the intent of the customer and 
the men in the pit with whom the broker deals, 
but it is the intent of the customer and the 
broker. The customer does not look to anyone 
but the brdker for his profits, and the broker 
looks to him for his losses. The customer does 
not inquire into the financial responsibility of 
the man with whom the broker deals and does 
not care anything about it. When the deals are 
gambling deals and the broker has notice or has 
what would put a prudent man on inquiry, he 
cannot avoid liability. In such case the Su- 
preme Court has held that the broker is a 'win- 
ner.' Whether he is a 'winner' or not, theo- 
retically he is a 'winner' within the meaning of 
the statute." (See 181 111. 199.) 

When a broker takes orders from a minister of 
the gospel, as was shown in the case in 36 111. App. 
179 and allows him to deal in large quantities of 
grain "futures" and also knows that he does not 
intend to take any grain and that he has no money 
to pay for it, these were all circumstances that estab- 
lished the nature of the dealings as gambling trans- 
actions. In 167 HI. 388, it was held that : 
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"Where a party makes a gambling contract 
with a broker to buy and sell stocks, both par- 
ties to the contract are principals, as there can 
be no such thing as agency in the doing of an 
unlawful act." 

Whether the contract made with the broker — 
which may be an implied as well as an express con- 
tract — is a gambling contract, must be ascertained 
from circumstances when it is an implied contract. 
When it is shown by what was done and by what 
was said and when all the surrounding circumstan- 
ces are shown, it is for the jury to say what the in- 
tentions of the parties were. The documentary 
evidence of the transactions between the customer 
and a broker may be voluminous and it has fre- 
quently been held that where the results of volum- 
inous facts contained in the writings or of the ex- 
amination of many records and books are to be 
proven and the necessary examination of this docu- 
mentary evidence cannot be conveniently or satis- 
factorily made in court, it may be made by an expert 
accountant or other competent person and the re- 
sult thereof may be proven by him if the books, 
papers or records themselves are properly in evi- 
dence. It seems, however, that the jury are not 
bound by the result thus ascertained, but may make 
their own calculations from the books and papers 
in evidence. (232 111. 54, 71, 17 Cyc 511.)' 

Instructions to the Jury. 

In an action between a broker and customer the 
latter is entitled to have the jury instructed as to 
whether, from the evidence an intention on the part 
of both the plaintiff and defendant, to embark in a 
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Beries of gambling transactions is not established by 
implication. (20 HL App. 76.) 

An instruction to the jury in a case involving 
transactions in grain that was approved in Stewart 
v. Sckall, 65 Md. 294; 4 Atl. Rep. 399, was as follows : 

"If the jury shall find from the evidence that 
when the defendant gave to the plaintiffs the 
several orders offered in evidence for the pur- 
chase and sale of grain, it was mutually under- 
stood between them that the defendant was not 
to deliver any of the grain that he ordered to 
be bought, but that all of said transactions in 
grain were to be settled and adjusted by the 
payment or receipt, as the case might be, of 
differences between the price at which said 
grain should be bonght and at which it should 
be sold ; and if the jury shall further find that 
in pursuance of said mutual understanding, the 
plaintiffs, in their own names, transmitted to 
their correspondents for execution said orders 
of the defendant, and that said orders were 
executed by the said correspondents of the 
plaintiffs upon the credit of the plaintiffs and 
upon security furnished by them, then the plain- 
tiffs are not entitled to recover in this action 
for services rendered or advances made by 
them in furthering and conducting said trans- 
actions for the defendant." 

Governmental Regulation of Speculation. 

In the Annals of the "American Academy of Polit- 
ical Science," (No. 2 Vol. 38, September, 1911), de- 
voted to the American Produce Exchange markets, 
there is, on pages 126 to 154 inclusive, an able arti- 
cle by Professor Carl Parker of Columbia Univer- 
sity, New York, on "Governmental Regulation of 
Speculation." First, on public opinion and specu- 
lation; second, on speculation and the law; third, 



WizeabyGoOgle 



41 
on Federal regulation in the United States, and 
fourth, on state legislation affecting speculative 
markets. One number of the annals for 1910 was 
devoted wholly to stock and the stock market (No. 3, 
Vol. 35). In the March, 1895, number of "System- 
atic Political Science" by the University Faculty of 
political science of Columbia College, there is also a 
very able article on "Legislation against 'Futures' " 
by Professor Henry Crosby Emery. These numbers 
can probably be obtained from the Dixie Business 
Book Shop, No. 140 Greenwich Btreet, N. Y. 

To What Extent Have the Laws of Illinois Been En- 
forced Against Gambling in Grain? 

Neither the state nor the county have been prose- 
cuting anyone for gambling in grain or keeping a 
bucket-shop during recent years but there have been 
many cases where brokers have failed to obtain judg- 
ments for commissions and advances (181 HI. App. 
127) and there have been cases where a loser has 
recovered the amount of his loss. (Level v. Chad- 
bourne, 99 ID. App. 171.) And there have been cases 
where someone has sued to recover the penalty of 
treble the value of money lost. (181 HI. 199.) In 
this case the Supreme Court said : 

"The severity of the penalty imposed by a 
statute against gambling which authorizes a re- 
covery by any person of treble the amount lost, 
furnishes no reason against its enforcement, 
where the language authorizing such recovery 
is clear." 

There have been other cases where the money mis- 
appropriated by an agent and lost by him in gam- 
bling in grain has been recovered. (88 Fed. 868.) 
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There have been other cases in which landlords 
have failed to collect their rent because the premises 
were knowingly rented for a gambling house. Harris 
v. McDonald, 194 LI. 75. Section 132 of the Crim- 
inal Code that allows the loser or another to recover 
was not enacted in the interest of the persons en- 
abled to recover, but was for the purpose of pre- 
venting and punishing gamblers. It is not the policy 
of Illinois to allow gambling, but it would seem that 
the small gambler is punished and the respectable 
gambler is not. In the language of the late James 
Harold Romain, "Why this discrimination t" His 
book on gambling is a masterpiece by a scholar. The 
enforcement of the law against wagering and gam- 
bling on the fluctuations of the market and when 
there has been no intention of the parties to accept 
or deliver the corporate stock or produce has not 
been, and is not efficient, for several reasons, the 
principal one of which is because of the difficulty in 
securing evidence to prove the violation of the law. 
Undisguised gambling can easily be proven. Dis- 
guised gambling, such as this book is aimed at, is 
more difficult. Another reason is that lawyers and 
courts are not, as a rule, familiar with the business 
carried on by brokers and the exchanges and with 
the transactions that are legitimate and those that 
are not legitimate. A still further reason is, as 
stated by an eminent law writer, that the cases are 
a great many times not properly prepared and pre- 
sented to the courts. This results from a want of 
knowledge as to the facts of the particular case, 
and, consequently, a lack of proper pleading and 
presentation of the evidence. The courts decide 
questions raised by the issues formed by the plead- 
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ings and not questions that are not involved in the 
issues presented. To make the enforcement of the 
law more effective, legislation on these matters is 
badly needed. Speculation has always existed wher- 
ever buying and selling has existed — ever since the 
days when Joseph cornered the grain supply of 
Egypt, as reported in the book of Genesis; but if 
the outside public knew the small chance it has for 
success when speculating in markets "manipulated" 
and "made" by experienced operators, there would 
not be so much speculation. 

Buying and Selling "Futures" and "Options." 

Buying or selling "futures" when the contracts 
are bona fide contracts is not unlawful, hut when the 
transactions are mere wagers on future prices, with- 
out any intention of acceptance or delivery of the 
property bought or sold, they are unlawful and pun- 
ishable. It is the intention, at the time the contract 
is made, that governs and there is nothing to pre- 
vent the bnyer or seller from selling what he has 
bought, or buying what he has sold "short" at any 
time he desires to do so. "Short selling" is not un- 
lawful. It is not necessarily gambling, but it may 
he, just as the pretended buying may he. The Illi- 
nois Supreme Court has said that "legitimate trans 1 
actions on the Board of Trade are of the utmost im- 
portance in commerce." Such contracts, whether 
for immediate or future delivery, are valid in law, 
and receive its sanction and all the support that 
can he given to them. It is only against unlawful 
"gambling contracts" the penalties of the law are 
aimed and no subtle finesse of construction ought 
to be adopted to defeat the end it is to be 
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hoped may be ultimately accomplished. (113 Til . 

239.) 
The same Court also said : 

' ' The tme idea of an option is what are called, 
in the peculiar language of the dealers, 'pats 
and calls.' A 'put' is defined to be the 'priv- 
ilege of delivering or not delivering' the thing 
sold, and a 'call' is defined to be the 'privilege 
of calling for or not calling for,' the thing 
bought. 'Optional contracts,' in this sense, are 
usually settled by adjusting market values, as 
the party having the 'option' may elect. It is 
simply a mode adopted for speculating in differ- 
ences in market values of grain or other com- 
modities. It most have been in this sense the 
term 'option' is used in the statute. Such a 
contract is, obviously, fictitious, having none 
of the elements of good faith, as in a contract 
where both parties are bound, and is defined 
by statute as a 'gambling contract.' " 

The "option contracts" spoken of in many Illi- 
nois cases, are explained in the cases themselves 
and mean what is commonly called "puts and calls" 
where there is no obligation on the part of the per- 
son to sell or to buy, and that class of contracts is 
the class covered by the statute. Clews v. Jamieson, 
182 TJ. S. 461-495. 

When an "option" called a "bid" or an "offer" 
is bought or sold, the offer is a "call" and the "bid" 
is a "put." If one buys an "offer" good for the 
next day, he has a right to "call" for the grain at 
that price and if he buys a "bid" good for the next 
day, he may "put" the grain to the other fellow at 
the price he gave for the bid. In 1913, a member of 
the General Assmbly said be would not know a 
"put" or a "call" if he saw one coming down the 
aisle. 
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Appeal and Error. 
An appeal may be taken from the judgment of 
the trial court which has been entered on the verdict 
of the jury to the Appellate Court, by executing the 
proper bond, or the case can be taken to the Appel- 
late Court on a writ of error without bond; but 
Section 106 of the "Practice Act" provides that no 
writ of error shall operate as a supersedeas unless 
the Supreme Court, or Appellate Court, as the case 
may be, or some judge thereof in vacation, after in- 
vestigating a copy of the record, shall order the 
same to be made a supersedeas, nor until the party 
procuring such writ, shall file a bond in the manner 
and under the conditions required in cases of appeal. 
Section 17 also provides, with some exceptions un- 
necessary to state here, that a writ of error shall 
not be brought after the expiration of three years 
from the rendition of the decree or judgment com- 
plained of. The Appellate Court will reverse a 
judgment based on the verdict of a jury where it 
appears that the judgment is clearly against the 
manifest weight of evidence; that the facts in the 
case will never appear different and that another 
trial would serve no good purpose. Kennedy v. 
Chicago & Garterville Coal Co., 188 HI. App. 356. 
The Constitution of Illinois, Article 2, Sec. 5, pro- 
vides that : 

"The right of trial by jury, as heretofore en- 
joyed, shall remain inviolate. " 

But 

"The right of trial by jury, prior to the con- 
stitution is subject to the power of a court of 
review to reverse a judgment for the plaintiff 
without remanding the cause or awarding a 
venire de novo, in cases where it clearly appears 
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as a question of law, that in the end there could 
be no recovery which could be permitted to 
stand." City of Spring Valley v. Coal Co., 173 
IU. 497. 

It is, therefore, settled that a judgment based on 
the verdict of a jury may be reversed by the Appel- 
late Court without remanding the case for a new 
trial, and in such case, the Appellate Court ulti- 
mately settles the question as to whether or not the 
weight of evidence shows the transactions were or 
were not gambling transactions. In the case last 
cited, the Court said : 

"The right to a trial by jury did not include 
the right to successive trials where it was clear 
that in the end there could be no recovery which 
could be permitted to stand." 

Qui Tain Actions. 

Sec. 132 of the Illinois Criminal Code, which al- 
lows anyone to sue for treble the amount lost in 
gambling, in case the loser does not sue within six 
months, is a penal action, and in actions for a spe- 
cific penalty, the amount found by the verdict or 
adjudged by the Court, must be the precise penalty, 
neither more nor less. (16 Ene. PI. & Pr. 300.) 

From the judgment of a justice of the peace in a 
penal action, an appeal lies to the Circuit Court, 
the same as in other civil actions, and from judg- 
ments in courts of record, the appeal must be to the 
Appellate Court and the decision of the Appellate 
Court is not final, however, but may, in turn, be 
reviewed by the Supreme Court, regardless of the 
amount involved. (Id. 304, citing Illinois cases.) 

The plaintiff, as well as the defendant, may appeal 
in all penal actions, the verdict of the jury in favor 
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of the latter not being conclusive, as in prosecutions 
for crime. (Id. 307.) 

While an action to reeover a penalty partakes of 
the nature of both a criminal prosecution and a civil 
suit, as a general rule, those rules of evidence appli- 
cable to the particular civil action obtain, and not 
those governing a criminal prosecution. Depositions 
may be taken, and the constitutional provision 
which entitles a party in a criminal prosecution to 
be confronted with the witnesses, does not apply. 
The rule as to the testimony of the defendant, how- 
ever, follows that of criminal prosecutions rather 
than that of civil actions. It is well settled that 
he cannot be compelled to give testimony which 
would subject him to the penalty, or which would 
make him liable under a criminal prosecution. Nor 
can he be compelled to produce books or papers 
which would tend to the same result. "While the 
courts of the various states differ as to the amount 
of evidence necessary to sustain the recovery of a 
penalty, the weight of authority seems to be that the 
rule is the same as in other civil actions and that a 
preponderance of evidence only is necessary. Some 
of the courts, however, insist that a mere preponder- 
ance will not suffice, but that the preponderance must 
be clear and satisfactory, and that is the rule in Illi- 
nois. (9 Enc. Evidence, 747-751.) 

In computing treble the amount of money lost in 
gambling, the Supreme Court has held that the 
amount recoverable is not limited to three times the 
net loss sustained in the whole period of the gamb- 
ling transactions, but that it is computed upon each 
' ' time " or " sitting ' ' mentioned by the statute. This 
holding was made in a case to recover treble the 
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moneys lost at gaming, and it was also held in the 
same ease that no demand need be made before 
bringing an action nnder See. 132 of the statute. 
(157 HI. 350.) 

The Vernacular of the Stock and Grain Markets. 

Puts, calls, straddles, spread eagles, hedging, ring- 
ing up, covering, arbitraging, clearing trades, rega- 
lar warehouses, short selling, long account, short 
account, daily and monthly statements, grain to ar- 
rive, margin accounts, cash grain, commissions, ad- 
vances, splits, board rules, private wires, bucketing, 
warehouse receipts, borrowed stock, interest charges, 
call money, grain inspection charges, demurrage, 
switching charges, wash sales, manipulation, indem- 
nities, bids and offers, ups and downs, privileges, 
options, futures, orders, calls for margins, May 
wheat, December corn, October cotton, September 
oats, rails, industrials, advances, switching trades, 
pit traders, plungers, suckers, bulls, bears, lambs, 
dubs, tickers, board markers, private warehouses, 
scalpers and many other words and phrases are in 
use in brokerage houses and on the exchanges. It 
requires quite an education to become a successful 
broker, and if the customers were better educated 
in this particular line of business in which they are 
engaged, when they begin trading, they would not 
be likely to make so many losses. 

All of the above terms are understood by an ex- 
perienced broker, but a great many of them are not 
understood by the public, e. g., the business of 
the arbitraguer is, buying in one market at a price 
and selling in another market at a better price, the 
object being to net the difference that may exist 
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between the buying and selling prices in the two 
markets. Or, the operation may be reversed by 
selling first in one market and buying in another. 
There may be such a wide difference in the market 
price of stocks between New York and London that 
a well posted and skillful arbitraguer can make 
money without much risk in buying in one market 
and selling in the other at about the same time. 

Anyone engaged in gambling transactions in "op- 
tions," "futures" or stocks, when sued by a broker 
to recover commissions and advances, may prevent 
a trial by jury by allowing the case to go by default. 
A judgment will, of course, be rendered against 
him, but he can file a bill in equity to have the judg- 
ment set aside, and in this way he can have the ques- 
tion of whether the transactions were or were not 
gambling transactions decided by a chancellor. 

In Mallett v. Butcher, 41 111. 382, the Court re- 
ferred to the general doctrine, that when a party 
has a defense to an action at law, known to him, and 
he fails to make it, no court can relieve him ; but the 
Court said that by the statute all judgments ren- 
dered on gambling contracts are void and may be 
set aside and vacated by any court of equity upon 
bill filed for that purpose, although the character 
of the contract could have been set up as a defense 
in the suit at law in which such judgment was ren- 
dered, and the party had knowledge of the defense 
and omitted to assert it. 

A loser in a gambling contract who surrenders 
a thing of value to the winner under such contract, 
and afterwards peaceably regains possession there- 
of from the winner, may retain the same. Stanford 
v. Howard, (Tenn.) 52 S. "W. 140. 
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The endorsement or assignment of a note given 
to pay a wager is void, even in the hands of a bona 
fide holder, and a note given to pay losses under 
a gambling contract cannot be enforced in Illinois 
by an innocent holder, even though the transaction 
occurred in any other state under the laws of which 
the note would be collectible. 155 I1L 617. 

Money loaned to enable a borrower illegally to 
speculate in grain cannot be recovered even though 
the lender did not expressly advise, abet or encour- 
age the borrower in the commission of the illegal 
act; it is sufficient if the lender knew at the time 
he furnished the money that it was to be used for 
the purpose of illegal options. 143 DL App. 15L 
See also L. R. A. 1918, c-247-n. 

When the payee of a draft or bill of exchange, 
having lost the same at gaming, endorses it over to 
the winner, said contract of endorsement is void 
under the Illinois statute against gaming and the 
property in the draft or bill still remains in the 
payee, although after snch endorsement such draft 
or bill passes into the hands of an innocent holder 
for value, still the legal consequences of snch en- 
dorsement being void, must be the same in the hands 
of a bona fide holder and no more effect can be 
given to it than to a forged instrument National 
Bank of Chicago v. Spaid, 8 ELL App. 493. Chapm 
v. Dolce, 57 DL 295. 

Defenses to notes and other obligations given for 
gambling debts is the subject of an extensive note 
in 119 Amer. State Rep. 172-181. 

There is this difference in gambling in stocks and 
in grain " futures. " The Court in Pelouse v. 
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Slaughter, 241 III. 228, when speaking of the trans- 
actions, said : 

"The transactions were not contracts for pur- 
chases and sales where the subject matter was 
to be delivered in the future, which is a quite 
common form of gambling in grain and other 
commodities, and the inferences as to the inten- 
tion to receive or deliver which attend such 
transactions are absent. Circumstances which 
would lead to the conclusion that the intention 
of parties was to settle on differences in market 
value at the time for delivery would not justify 
a belief that there was such an intention where 
stocks were actually sold, delivered and paid 
for." 

See also 88 Fed. 868. 



Dicisions of the Appellate Court in Illinois. 

Section 17 of Chap. 37, Illinois Statutes, declares 
that: 

"All opinions or decisions of said Court upon 
the final hearing of any cause, shall be reduced 
to writing by tie Court, briefly giving therein 
the reasons for such opinion or decision, and be 
filed in the case in which rendered; provided, 
that such opinion shall not be of binding author- 
ity in any cause or proceeding, other than in 
that in which they may be filed." 

Prosecutions by Information. 

Prosecutions for a violation of the law in gambling 
in "futures" and "options" are not confined to 
prosecutions by the city or by the state authorities 
by indictment, but they may be instigated by the 
filing of an information by a private citizen. 

"The only offenses which may be prosecuted 
by information are those when the punishment 
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is by fine, alone, by imprisonment, otherwise 
than in the penitentiary, alone, or either by fine 
or such imprisonment, or by both fine and im- 
prisonment, but cases in which the punishment 
is by fine and imprisonment and some other 
additional penalty, can be prosecuted only by 
indictment." See 236 HI. 612; 258 Bh 383; 236 
HI. 612. 

Rules and Regulations of the Board of Trade. 

Section 8 of Kule 4 prohibits any member of the 
Board from knowingly executing any order or or- 
ders in the business of dealing in differences on the 
fluctuations in the market price of any commodity 
or corporate stock and if the member does so, he is 
declared to be unworthy to be a member of the 
association, and, upon complaint to and conviction 
thereof by the Board of Directors, the rule says he 
shall be expelled from membership in the asso- 
ciation. How often, if at all, has this rule been in- 
voked? And who enforces the rules of the Board of 
Trade T Not the Courts, but the inside Court of the 
Board of Trade and what members of that organi- 
zation may think does not amount to dealing in dif- 
ferences may be very different from what one of the 
regularly constituted courts of law would think 
about it. The trouble with the Board of Trade and 
such institutions as the New York Stock Exchange, 
is that they are a law unto themselves. They strongly 
object to any interference by the outside public, or 
even by the Courts. They wish to be the arbiters of 
what is right and wrong in these matters and it is 
somewhat like a man being judge in his own case. 

It has often been said that a member of the Board 
of Trade is the soul of honor, and, so far as living 
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up to his obligations on the Board are concerned, 
he iB compelled to be, or he would be expelled. Hon- 
esty in money transactions is one thing,- and honesty 
of purpose is another. 

Pleadings. 

When it appears that the Court is being called 
upon to adjudicate rights based upon a oontract void 
as against public policy or as in violation of law, 
the Court should decline to proceed with the case, 
whether the claim of illegality is made by the plead- 
ings or not. 245 HI. 454. 

In an action to recover the penalty, under See. 132 
of the Illinois Criminal Code, the form of declara- 
tion in Erase v. Kennett , 181 HI. 199, has been ap- 
proved by the Supreme Court. 273 HI. 194. 

In a plea of non-assumpsit or the general issue, 
gaming might formerly have been given in evidence, 
but now must be pleaded specially. Chitty PI. (10 
Am. ed. 1847) Vol. 1-477, 743. Illegality in the con- 
sideration or in the transaction is not presumed 
until the contrary is shown. Id. 221. Questions of 
pleading, practice, evidence, instructions and appeal 
and error will be made the subject of another broch- 
ure at some future date. 

The Power of the Legislature to Change the Rules 
of Evidence. 

The right to have one's controversy determined 
by existing rules of evidence is not a vested right 
which a party may seek to enforce, and such rules 
are subject to continuous modification and control 
by the legislature, and the changes effected may be 
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made applicable, even to existing causes of action 
without trespassing upon constitutional prohibitions 
respecting retrospective enactments. The only 
limitation on the power of the legislature in this 
regard is that the party affected by the change must 
not be left without any remedy at all. The power of 
the legislature to give conclusiveness' to certain 
forms of evidence is the subject of an extensive note 
and collection of cases in 54 Central Law Journal, 
490-492. It is much easier to realize the instances 
and source of the police power than to mark its 
boundaries or prescribe limits to its exercise. Each 
law relating to the police power involves the ques- 
tions: First, is there a threatened danger! Second, 
and does the regulation involve a constitutional 
right! Third, is the regulation reasonable! See 
144 N. Y. 529. 145 id. 32. If the laws of Illinois 
were so changed with reference to the rules of evi- 
dence as to make it less troublesome to prove when 
a transaction in grain "futures" is or is not a 
gambling transaction, it would go a long ways to- 
ward putting a stop to the evil of gambling in grain 
"options." 

The Relation of Broker and Customer. 

In Flagg v. Baldwin, 38 N. J. Equity, 229, the 
Court said : 

"The point of divergence between the New 
York and Pennsylvania cases is upon the rela- 
tion existing between the customer and the 
broker who is managing a speculative account 
upon a margin. The New York cases treat 
the broker as a mere agent, and so as a pledgee 
of the stocks purchased on such an account." 
This result was reached by a divided court, Jus- 
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tices Grover and Woodruff delivering vigorous dis- 
senting opinions. The latter especially points out 
in a perspicuous and in my judgment convincing 
way, the plain difference between a stock broker 
dealing on margins and a broker or agent in ordin- 
ary transactions. Markham v. Ja/udon, 41 N. Y. 
256. In Pennsylvania it is held that one who enters 
into a stock speculation on margins, with a stock 
broker is to be considered as dealing with the 
broker as a principal, and not as an agent. Ruchizki 
v. De Haven-, 97 Pa. St. 202. This view is, in my 
judgment, entirely correct. The customer who deals 
on margins knows no other person in the transac- 
tion, but the broker. He has no claim upon and 
is subject to no liability to any other person what- 
ever. The same doctrine has been announced by 
the Supreme Court of the District of Columbia 
(Jitsth v. Holliday, 11 Wash. L. Rep. 418), and by 
the U. S. Circuit Court in the District of Kansas, 
Cobb v. Prell, 22 Amer. Law Reg. (N. S.) 609. To 
the latter case a note is appended discussing the 
subject and collecting many cases. 

Intention. 

The character of a speculative purchase or sale 
of commodities, as a wagering transaction, is de- 
termined by the intention of the parties, and it is to 
the ascertainment of this intent that the evidentiary 
inquiry is directed; but what parties! The cus- 
tomer and the broker, or the customer and the man 
with whom the broker deals on the Board of Trade! 
The Illinois Supreme Court has answered the ques- 
tion in the case of Jamieson v. Wallace, 167 HI. 388, 
by saying that the contract between the broker and 
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the customer was the only contract which could be 
regarded in the decision of the case. See p. 399 
in Wimvard v. Lincoln (R. I.), 64 L. K. A. 160. The 
Court referred to the Jamieson case and said: 

"But the opinion ends by holding that under 
the Illinois Criminal Code, Sec. 130, which pos- 
itively forbids all sales of options, the intent 
of the customer and the broker alone is ma- 
terial, and it makes no difference if the broker 
actually purchases the stocks." 

In Walker v. Johnson, 59 HI. App. 448, Judge 
Gary said: 

"That the appellants intended no gambling 
with the parties with whom they contracted 
bat, on the contrary, intended to take and pay 
for what they bought, and deliver what they 
sold, cuts no figure, if they knew that the ap- 
pellee intended gambling or, but for their own 
obstinacy, would have so known." 

This same doctrine is announced in Lamson v. 
West, 201 111. App. 251 (1916). The question is 
no longer an open question in Illinois, as will be 
seen by the cases referred to above, and herein- 
before, and also by the following: 

Wheeler v. McDermid, 36 Dl 179. 

Miles v. Andrews, 40 HI. App. 155. 

Carroll v. Holmes, 24 DL App. 453. 

6 Enc Ev., 165 n. 
The intent is usually arrived at as an inference 
from the acts, conduct and declarations of the per- 
son whose intent is the subject of inquiry. 7 Enc 
Ev., 605, but when the intention of a party is ma- 
terial to the issue, he has a right to testify as to 
what it was. Pardridge v. Cutler, 104 HI. App. 89, 
but as said in Melchert v. Am. Union Tel. Co., 11 
Fed. Eep. 193: 
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"We must look at the actions of interested 
or accused persons rather than their mere 
words to ascertain their real intention. We 
must consider what they have done rather than 
what they have said. In seeking to ascertain 
the intentions of parties to alleged grain gam- 
bling transactions, it would not do to place any 
great stress on their own declarations, whether 
under oath, or not." 

When a physician or a lawyer, who has no use 
for any grain, and no place to store it, and no money 
to pay for one-fifth part of what he is dealing in, 
is allowed to trade on a margin of five oents or leas 
per bushel, and is only allowed by the broker to 
trade with the understanding that! he will place 
Btop loss orders, and is spending most of his time 
during market hours in the broker's place of busi- 
ness watching the blackboard and makes and closes 
trades hourly or oftener and closes all his trades the 
same day, paying up his losses daily and dealing in 
as much as one hundred thousand bushels of grain 
in a day, and never did take or deliver any grain, 
and the broker sees and knows all these circumstan- 
ces, can a judge or a jury, when such proof is made, 
rightly infer anything else than that the transac- 
tions are mere wagers and gambling transac- 
tions T Prove the facts and circumstances, and the 
court or the jury, as the case may be, will not have 
much difficulty about drawing the line between what 
is gambling and what is speculation and this with- 
out reference to what is sworn to by one or both of 
the parties as to their intention. 

In Cothran v. Ellis, 125 I1L 501, the Supreme Court 
said such transactions are a national sin and a 
blighting curse and that considerations such as the 
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Court described imperatively demand at the hands 
of the courts of the country a faithful and rigid en- 
forcement of the laws. 

George Washington, the father of onr country, 
in a letter to Bushrod Washington, of January 15, 
1783, said: 

"Gaming is the child of avarice, the brother 
of iniquity and the father of mischief." 

"Look around, the wreoks of play behold; 
Estates dismembered, mortgag'd, sold 1 
Their owners now to jails confin'd, 
Show equal poverty of mind. 
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APPENDIX. 

The laws of Illinois, on the subject of gambling 
in grain, are in the Illinois Statutes, Annotated, J. 
& A.— 1913, Vol. 2, p. 2063, and as amended iu 1913 
in Callaghan's Illinois Laws, Annotated, 1913-1916, 
p. 503. 

The following is a copy of that part of Chapter 38 
of the Illinois Criminal Code, taken from the revised 
statutes of Illinois of 1917 and which is now in full 
force and effect. 

Chapter 38. 979 Criminal cose. 

gambling and gambling contbalts. 

126. Gaming.] 5 126. Whoever shall play for money, or other 
valuable thing, at any game with cards, dice, checks, or at bil- 
liards, or with any other article, instrument or thing whatsoever, 
which may be used for the purpose of playing or betting upon, or 
winning or losing money, or any other thing or article of value, 
or shall bet on any game others may be playing, shall be fined not 
exceeding 1100 and not less than (10. [H. S. 1846, p. 174, § 130. 

127. Gaming house.] g 127. Whoever keeps a common gam- 
ing house, or In any building, booth, yard, garden, boat or float, 
by him or his agent used and occupied, procures or permits any 
persons to frequent, or to come together to play for money or 
other valuable thing, at any game, or keeps or suffers to be kept 
any tables or other apparatus, for the purpose of playing at any 
game or sport, for money or any other valuable thing, or know- 
ingly rents any such place for such purposes, shall, upon convic- 
tion, for the first offense be fined not lees than (100. and for the 
second offense be fined not less than (600, and be confined In the 
county Jail not less than six months, and for the third offense 
shall be fined not less than (500, and be imprisoned In the peni- 
tentiary not less than two years nor more than five years. [R. 8. 
1846, p. 174, { 129; L. 1871-2, p. 462, {1 Kroer v. The People, 78 
IU. 294. 

128. Gaming nr Tavern.] 5 128. Every tavern keeper, com- 
mon vlctualer, or other person, keeping or suffering to be kept, 
In any place occupied by him, any Implements such as are used 
In gaming, in order that the same may, for hire, gain or reward, 
be used for the purpose of amusement, who suffers any implement 
of that kind to be used upon any part of his premises, for the 
purpose of gaming for money or other property, or who suffers 
any person to play at an unlawful game or sport therein, shall 
for the first offense be fined (100, and for the second offense be 
fined not less than (500 and be confined In the county Jail not less 
than six months, and for the third offense shall be *372] fined not 
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less than (600 and be imprisoned In the penitentiary not leas 
than two nor more than Ave years, and in either case lie shall 
forfeit his license, and shall not again be licensed as a tavern 
keeper for one year from his conviction. [R. S. 1845, p. 174, 

i i3i. 

189. Decoys.] t 129. If any one shall through Invitation or 
device, prevail on any person to visit any room, building, booth, 
yard, garden, boat or float kept tor the purpose of gambling, or 
prostitution or fornication, he shall, on conviction thereof, for 
the first offense be fined not less than 10 nor more than $100, and 
for the second offense he may be fined not less than 100 nor more 
than (300, or may be confined In the county Jail not exceeding 
six months, or both, in the discretion of the court. 

150. Gaubuno in Grain, etc.] I 130. Whoever contracts to 
have or give to himself or another tbe option to sell or buy, at a 
future time, any grain, or other commodity, stock of any railroad 
or other company, or gold, where U is at the time of making 
Much contract intended by both parties thereto that the option, 
whenever exercised, or the contract resulting therefrom, than be 
settled, not by the receipt or delivery of such property., but by the 
payment only of differences in prices thereof, or whoever fore- 
stalls the market by spreading false rumors to Influence the price 
of commodities therein, or corners the market, or attempts to do 
bo in relation to any of such commodities, shall be lined not lees 
than (10 or more than 11,000, or confined in the county jail not 
exceeding one year, or both; and all contracts made in violation 
of this section shall be considered gambling contracts, and shall 
be void. [As amended by act filed June 11, 1913. In force July 
1, 1913. L. 1913, p. 256. 

151. Gaming contracts. 1 § 131, All promises, notes, bills, 
bonds, covenants, contracts, agreements, judgments, mortgages, 
or other securities or conveyances made, given, granted, drawn 
or entered into, or executed by any person whatsoever, where 
the whole or any part of the consideration thereof, shall be for 
any money, property or other valuable thing, won by any gam- 
ine, or playing at cards, dice, or any other game or games, or by 
betting on the side or hands of any person gaming, or by wager 
or bet upon any race, fight, pastime, sport, lot chance, casualty, 
election or unknown or contingent event whatever, or for the 

Chapter 33. 9S0 Cbiminal come 

reimbursing or paying any money or property knowingly lent 
or advanced at the time and place of such play or bet, to any 
person or persons so gaming or betting, or that shall, daring such 
play or betting, so play or bet, shall be void and of no effect. 
[R. S. 1845, p. 263, } 1. Merchants' Saving Loan 4 Trust Co. v. 
Goodrich, 76 111. 554. See Ch. 98, § 76. 

132, Losses bt gaming.] 5 132. Any person who shall, at 
any time or sitting, by playing at cards, dice or any other game 
or games, or by betting on the side or bands of such as do game, 
or by any wager or bet upon any race, fight, pastime, sport, lot, 
chance, casualty, election or unknown or contingent event what- 
ever, lose to any person, bo playing or betting, any sum of 
money, or other valuable thing, amounting In the whole to the 
sum of $10, and shall pay or deliver the same or any part thereof, 
the person so losing and paying or delivering the same, shall be 
at liberty to sue for and recover the money, goods or other valu- 
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able thing, so lost and paid or delivered, or any part thereof, 
or the tall value of the same, by action of debt, replevin, as- 
sumpsit, or trover, or proceeding in chancery, from tbe winner 
thereof, with costs, in any court of competent jurisdiction. In 
any sucb action at law it shall be sufficient for the plaintiff to de- 
clare generally as in actions of debt or assumpsit for money had 
and received by the defendant to tbe plaintiff's use, or aa In 
actions of replevin or trover upon a supposed finding and the 
detaining or converting the property of the plaintiff to the use 
of the defendant, whereby an action batb accrued to the plaintiff 
according to the form of this act, without setting forth the spe- 
cial matter. In case tbe person who shall lose snch money or 
other thing, as aforesaid, shall not, within six months really and 
bona fide, and without covin or collusion, sue, and with effect 
prosecute, for such money or other thing, by him lost and paid 
or delivered, as aforesaid, It shall be lawful for any person to 
sue for, and recover treble the value of the money, goods, chattels 
and other things, with costs of suit, by special action on tbe case, 
against such winner aforesaid; one-half to use of the county, 
and the other to the person suing. No person who accept! from 
another person for transmission, and transmits, either in his 
own name, or in the name of such other person, any order for any 
transaction to be made upon, or who executes any order given 
to him by another person on, any regular board of trade or com- 
mercial or stock exchange, shall, under any circumstances, be 
deemed a "winner" of any moneys lost by such other person in or 
through any such transactions. [As amended by act filed June 11, 
1913. In force July 1, 1913. L. 1913, p. 256. In part unconstitu- 
tional, afiller v. Sincere, 273 111. 194. 

133. Pbemiseb liable fob losheh.] 5 133. It any person shall 
rent or lease to another any building or premises to be used or 
occupied, in whole or in part, as a common gaming house, or 
place for persons to come together to play for money or other 
valuable thing, or bet upon any game or chance, or shall know- 
ingly permit the [*373 same to be so used or occupied, such 
building or premises so used or occupied shall be held liable for, 
and may be sold to pay any judgment that may be recovered 
under the preceding section. Proceedings may be bad to subject 
the same to the payment of any such judgment recovered which 
remains unpaid, or any part thereof, either before or after exe- 
cution shall issue against the property of the person against 
whom such judgment shall have been recovered; and when exe- 
cution shall issue against the property so leased or rented, the 
officer shall proceed to satisfy said execution out of the building 
or premises so leased or occupied as aforesaid: Provided, that 
If such building or premises belong to a minor or other person 
under guardianship, the guardian or conservator of such person, 
and bis real and personal property, shall be held liable instead 
of such ward, and his property shall be subject to all the provi- 
sions of this section relating to the collection of said judgment. 

184. Insurance contracts excepted.] 5 134. Nothing con- 
tained in sections 131 and 132 above, shall be [so] construed as 
to prohibit or in any way affect any insurance made in good 
faith, for the security or indemnity of the party insured, and 
which is not otherwise prohibited by law, nor to any contract on 
bottomry or respondentia. 

186. Proceedings to vacate gaming contbacts.] 3 135. All 
judgments, mortgages, assurances, bonds, notes, bills, specialties, 
promises, covenants, agreements, and other acts, deeds, securities, 
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or conveyances, given, granted, drawn or executed, contrary to 
the provisions of this act, may be set aside and vacated by any 
court of equity, upon bill filed for that purpose, by the person so 
granting, giving, entering Into, or executing the same, or by his 
executors or administrators, or by any creditor, heir, devisee, 

Chapteb 38. 981 Cbimihal code. 

purchaser or other person interested therein; or if a Judgment 
the same may be set aside on motion of any person aforesaid, on 
due notice thereof given. [R. 3. 1845, p. 264, i 3. 

186. Proceeding not affected BY assignment op contract.] 
f 136. No assignment of any bill, note, bond, covenant, agree- 
ment, judgment, mortgage or other security or conveyance as 
aforesaid, shall, in any manner, affect the defense of the person 
giving, granting, drawing, entering into or executing the same, 
or the remedies of any person interested therein. [R.'S. 1845, 
p. 264, $4- See Ch. 98, § 75. 

137. DiscovEBT.] J 137. In all actions or other proceedings 
commenced or prosecuted under the provisions of sections 126 to 
136 Inclusive of this division, the party shall be entitled to dis- 
covery as in other actions, and all persons shall be obliged and 
compelled to answer, upon oath, such bills as shall be preferred 
against them for discovering the sum of money or other thing 
so won as aforesaid. Upon the discovery and repayment of the 
money or other thing so to be discovered and repaid, the person 
who shall discover and repay the same, as aforesaid, shall be 
acquitted, Indemnified and discharged from any other or further 
punishment, forfeiture or penalty which he might have Incurred, 
by the playing for, or winning such money, or other thing, so 
discovered or repaid as aforesaid. [R. 3. 1845, p. 264, ! 5. 

137a. Penalty fob Keefieio bucket-shop.] { 1. Be it enacted 
by the People of the State of Illinois, represented in the General 
Assembly, That It shall be unlawful for any corporation, associa- 
tion, co-partnership or person to keep or cause to be kept within 
this State any bucket-shop, office, store or other place, wherein is 
conducted or permitted the pretended buying or selling of the 
shares of stocks or bonds ot any corporation, or petroleum, cotton, 
grain, provisions or other produce, either on margins or other- 
wise, without any Intention of receiving and paying for the 
property so bought, or of delivering the property so sold; or 
wherein is conducted or permitted the pretended buying or sell- 
ing of such property on margins; or when the party buying any 
of such property, or offering to buy the same, does not intend 
actually to receive the same If purchased or to deliver the same 
If sold; and the keeping of all such places Is hereby prohibited. 
And any corporation or person, whether acting Individually, or 
as a member, or as an officer, agent or employe of any corpora- 
tion, association, or co-partnership, who shall be guilty of violat- 
ing this section, shall, upon conviction thereof, be fined in any 
sum not less than 3200 and not more than 3500; and any person 
or persons who shall be guilty of a second offense under this 
statute, in addition to the penalty above prescribed, shall, upon 
conviction be imprisoned In the county Jail for the period of six 
months, and if a corporation, shall be liable to forfeiture of its 
charter. And the continuance of such establishment after first 
conviction shall be deemed a second offense. (1) 

187b. What necessary to commit offense — accessory.] 5 2. 
It shall not be necessary, In order to commit the offense defined 
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In section 1 of this act, tbat both the buyer and the seller shall 
agree to do any of the acts therein prohibited, but the said crime 
shall be complete against any corporation, association, co-part- 
nership or person thus pretending or offering to sell, or thus pre- 
tending or offering to buy, whether the offer to sell or buy is 
accepted or not; and any corporation, association, co-partnership 
or person who shall communicate, receive, exhibit or display, in 
any manner, any such offer to so buy or sell, or any statements 
or quotations of the prices of any such property, with a view to 
any such transaction as aforesaid, shall be deemed an accessory, 
and upon conviction thereof shall be fined and punished the same 
as the principal, and as provided In section 1 of this act. (1) 

137c Duty of commission merchant, etc., to furnish writ- 
ten STATEMENT OF NAMES OF PASTIES.] { 3. It Shall be the duty 

of every commission merchant, co-partnership, association, cor- 
poration or broker doing business as such to furnish, upon 
demand, to any customer or principal for whom such commission 
merchant, broker, co-partnership, corporation or association has 
executed any order for the actual purchase or sale of any of the 
commodities hereinbefore mentioned, either for immediate or 
future delivery, a written statement containing the names of the 
parties from whom such property was bought, or to whom It shall 
have been sold, as the case may be, the time when, the place 
where, and the price at which the same was either bought or 
sold; and In case sucb commission merchant, broker, co-partner- 
ship, corporation or association shall refuse promptly to furnish 

Chapter 38. 982 Cmmikaj. code. 

such statement upon reasonable demand, the fact of such refusal 
shall be prima facie evidence that such property was not sold or 
bought In a legitimate manner. (1) 

U7d. Fining owner of property — ditty of courts to charge 
grand juries.] § i. Whoever knowingly permits any of the Ille- 
gal acts aforesaid in his building, house, or in any out-house, 
booth, arbor or erection of which he has the care or possession, 
shall be dned not less than $500 nor more than 31,000; and any 
penalty so adjudged shall be a lien upon the premises on or in 
which such unlawful acts are carried on or permitted. It is the 
Intention of this act to prevent, punish and prohibit, within this 
State, the business now engaged In and conducted in places com- 
monly known and designated as bucket-shops, and also to Include 
the practice now commonly known as bucket-shopping by persons, 
corporations, associations, or co-partnerships, who ostensibly 
carry on the business or occupation of commission merchants or 
brokers in grain, provisions, petroleum, stocks and bonds. And it 
shall be the duty, under this act, of all the Judges of the several 
circuit courts in this State, and of the Judges of the criminal 
court of Cook county, at every regular term thereof, to charge all 
regularly Impaneled grand Juries to make due investigation and 
report upon all violations of the provisions of this act. (1) 

137c Book-making and pool- selling — penalty.] J 1. Be it 
enacted by the People of the State of Illinois, represented In the 
General Assembly, That any person who keeps any room, shed, 
tenement, tent, booth, or building, or any part thereof, or who 
occupies any place upon any public or private grounds within 
this State, with any book, instrument or device for the purpose 
of recording or registering bets or wagers, or of selling pools, or 
any person who records or registers bets or wagers, or sells pools 
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upon the result of any trial or contest of skill, speed or power of 
endurance of man or beast, or upon the result of any political 
nomination, appointment or election; or being the owner, lessee 
or occupant of any room, shed, tenement, tent, booth, or building, 
or part thereof, knowingly permits the same to be used or occu- 
pied for any of these purposes, or therein keeps, exhibits or em- 
ploys any device or apparatus for the purpose of recording or 
registering such bets or wagers, or selling of such pools, or 
becomes the custodian or depository for hire or privilege, of any 
money, property, or thing of value staked, wagered or pledged 
upon any such result, shall be punishable by imprisonment In 
the county jail for a period not longer than one year, or by fine 
not exceeding $2,000 or both. Provided, however, that the pro- 
visions of this act shall not apply to the actual enclosure of fair 
or race track associations that are incorporated under the laws 
of this State, during the actual time of the meetings of said 
associations, or witbin twenty-four hours before any such meet- 
ings. (2) 

PROHIBITS USB OF CLOCK, TAPE. SLOT OB OTHER MA- 
CHINES OR OTHER DEVICES FOR GAMBLING PURPOSES. 

AN ACT to prohibit the use of clock, tape, slot or other machine or 
devices for gambling purposes. [Approved and in force June 21, 1896. 
L. 1895, p. IBS ; Legal News Ed., p 11?.] 

1.17f. Prohibits use or — penalty.] ! 1. Be it enacted by the 
People of the State of Illinois, represented in the General Attem- 
bly: That whoever, in any room, saloon, inn, tavern, shed, booth 
or building or enclosure or in any part thereof operates, keeps, 
owns, rents or uses any clock, joker, tape or slot machine or any 
otber device upon which money is staked or hazarded or into 
which money is paid or played upon chance, or upon the result 
of the action of which money or other valuable thing Is staked, 
bet, hazarded, won or lost, shall upon conviction for the first 
offense be fined not less than one hundred (100) dollars, and for 
a second offense be fined not less than five hundred (500) dollars 
and be confined in the county jail for not less than six (6) 
months, and for the third offense shall be fined not less than five 
hundred (600) dollars and be Imprisoned in the penitentiary not 
less than two (2) years nor more than four (4) years. 

M7g~. Declared a gambling device — confiscation.] ! 2. 
Every clock, tape, machine, slot machine or other machine or 
device for the reception of money on chance or upon the action 
of which money is staked, hazarded, bet, won or lost is hereby 
declared a gambling device and shall be subject to seizure, con- 
fiscation and destruction by any municipal or other local au- 
thority within whose jurisdiction the same may be found. 

187h, Penalty fob. having in possession.] 8 3. Every owner, 
occupant, lessee, mortgagee or other person in possession of any 
premises upon which any gambling device may be located and 
every person In the use, operation, lease or other possession of 
the same shall be fined for the first offense not less than one 
hundred (100) dollars, and for the second offense shall be fined 
not less than five hundred (500) dollars and shall be confined in 
the county Jail not less than six (6) months, and for the third 
offense shall be fined not less than five hundred (500) dollars 
and shall be imprisoned in the penitentiary not less than two (2) 
years nor more than four (4) years. 

<1) AN ACT to suppress bucket-shops and gambling In stocks, 
bonds, petroleum, cotton, grain, provisions or other produce. (Ap- 
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proved June 8, 1887. In force July 1, 1887, L. 1887, p. 88 ; Legal News, 
Ed., p. 136.] 

(2) AN ACT to prohibit book-making and pool -selling'. [Approved 
Hay 81, 1887. In force July 1, 1887. L. 1887, p. 9E5 ; Legal News, Ed., 
p. 188.] 

In 1919 the General Assembly passed an Act enti- 
tled "An Act to protect all counties in the State of 
Illinois in which there are United States Naval Sta- 
tions, and military posts of the first class, from slot 
machines and other gambling devices." 
Hurd's Statutes, 1919, p. 1022. 
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7 Barnett v. Baxter, 64 App. 544. 
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25 Carroll v. Holmes, 24 App. 453. 

26 Commercial Nat'l Bk. v. Spalds, 8 App. 493. 

27 Dunbar v. Armstrong, 115 App. 549. 

28 Dillon T. McCrea, 59 App. 505. 

29 Doxey T. Spalds, 8 App. 549. 

30 Ebersole v. First Nat'l Bank, 36 App. 267. 

31 Flnkel v. Springer, 198 App. 484. 

32 First Nat'l Bk. t. Miller, 235 111. 136. 

33 Fox v. Bteever, 156 111. 622. 

34 Graff v. Moench, 201 App. 140. 

35 Graff v. Moench, 181 App. 127. 
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Grain 

Grain 
Cards 
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Note, Carta 
R. E. 
Grain 
Grain 

Rent— Carda 
Horse Race 
Grain 
Grain 

Stock 
Stock 
Grain 
Stock 
Cards 

Stock 
Stock 
R. E. Option 

Grain 

Cards 

Grain 

Grain 

Grain 

Grain 

Cards 

Grain 

Horse Case 

Grain 

Grain 

Grain 

Coal 

Grain 

Grain 
Cards 
Grain 



Cards 
Cards 
Stocks 
Cards 

Grain 
Grain 
Grain 

Grain 
Grain 



36 Gardner v. Glrten, 69 App. 422. 

37 Garden v. Meeker, 169 111. 40. 

38 Gaby v. Hawkins, 86 App. G29. 

39 Grlswold v. Gregg, 24 App. 384. 

40 Hackney v. Bock, 212 App. 497. 

41 Hills T. Hopp, 210 App. 366. 

42 Helfrlck t. Scott, 184 App. 202. 

43 Harlow v. Snow, 147 App. 369. 

44 Hocomb v. Kempner, 214 111. 468. 

45 Hitchcock v. Corn Ex. Bk., 40 App. 414. 

46 Harris v. McDonald, 79 App. 638. 

47 Holland v. Swain, 94 111. 164. 

48 Hall t. Barrett, 93 App. 642. 

49 International Bk. ot Vanklrk, 39 App. 23. 
60 1 I1L Cyc. Dig. 938. 

51 111. T. * S. Bk. Y. La Tonche, 101 App. 341. 

52 Johnson r. Milmine, ISO App. 208. 

53 Jones t. Jones, 103 App. 3S2. 

54 Jamieson v. Wallace, 167 111. 388. 

55 Johnson v. McGregor, 157 111. 350. 

56 Kearney t. Webb, 278 111. 17, rev'g 199 App. 

245. 

57 Kyser v. Miller, 144 App. 316. 

68 Kantxler v. Bensinger, 214 111. 589. 

59 Kertlng v. Hilton, 61 App. 437, aff. 152 111. 

658. 

60 Kruse v. Kennett, 1S1 111. 199. 

61 Klzer v. Walden, 198 111. 274; 96 App. 693. 

62 Kertlng v. Sturterant, 181 App. 617. 

63 Lamson v. West, 201 App. 261. 

64 Logan v. Mnsick, 81 111. 415. 

65 Lyon t. Culbertson, 83 111. 33. 

66 Larned v. Tlernan, 110 111. 173. 

67 Moench v. Graff, 212 App. 42. 

68 Murray v. Burgess, 204 App. 482. 

69 Miller v. Sincere, 273 111. 194. 

70 Miles v. Andrews, 40 App. 155; 153 111. 262. 

71 McCormlck v. Nichols, 19 App. 334. 

72 Minnesota Lumber Co. t. Whitebrast, 160 III. 

85. 

73 Merchants Loan ft Trust Co. t. Lamson, 90 

App. 18. 

74 Miller v. Bensle; ft Wagner, 20 App. 529. 

75 McAUster v. Oberne, H. ft Co., 42 111. App. 287. 

76 Nash-Wright Co. v. Wright, 166 App. 243. 

77 Osgood y. Skinner, 211 111. 229. 

78 Porter v. First Nat'l Bk., 212 App. 250. 

79 People v. Viskniskl, 169 App. 230. 

80 Pelouse v. Slaughter, 241 111. 216. 

81 Pierce v. Shay, 145 App. 612. (See 12 111. 

Cyc. Dig. 1303.) 

82 Pratt ft Co. v. Ashmore, 224 111. 587. 
S3 Plxley t. Boynton, 79 111. 351. 

84 Pickering v. Cease. 79 111. 328. 

85 Pardridge t. Cutler, 168 III. 604. 

86 Pearce T. Foote, 113 111. 228. 
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Pope v. Hanke, 155 111. 617. 
Patterson t. Scott, 33 App. 348; 142 111. 13S. 
Riley t. Lamson, 164 App. 298. 
Riebe v. Hellmtut, 69 App. 19. 
Stewart v. Dodson, 281 111. 192— Rev'g 206- 
346. 
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92 Schmidt v. Marine Com. Co., 197 App. 279. 

93 Schulti v. Miller-Hamilton, 189 App. 396. 

94 Shorty v. Lachenmyer, 190 App. 443. 

96 Scott t. Baker, 143 111. App. 15. 

97 Staniuger t. Tabor, 103 App. 330. 

98 Semler Milling Co. v. Fyfle, 127 App. 614. 

99 Schlee t. Guckenheimer, 179 III. 593. 
100 Sanborn v. Benedict, 78 111. 309. 

Stock 101 Skinner v. Osgood, 186 111. 491. 

Instruction 102 Suttle v. Flnnlgan, 86 App. 423. 

104 Stichtenoth v. Cent. S. ft G. Ex. 99 Fed. 4. 

Bookmaklng 106 Thomas v. First Nat'l Bk. 213 111. 261. 

Grain 106 Tenner v. Foote, 4 App. 594. 

Stock 107 TJbben t. Binnian, 182 I1L 60S. 

Cards 108 Vennnm t. Car, 130 App. 309. 

Grain 109 Ware r. Dumont, 123 App. 1. 

Bticketahop 110 Weare Commission Co. t. People, 209 111. 62S. 

Grain HI Warren r. Scanlan, 69 App. 138. 

Grain 112 Webster r. Sturgls, 7 App. 660. 

Cards 113 Wing v. Little, 163 App. 468. 

Grain 114 Wolcott v. Heatb, 78 111. 433. 

Grain 115 Walker v. Johnson, 69 App. 448. 

Corner 116 Wrlgbt v. Cudahy, 168 HI. 86. 

Grain 117 Watt v. Costello, 40 App. 307. 

Grain 118 Wheeler v. McDermid, 36 App. 179. 

Stock 119 Woolsey v. Neely, 62 App. 141. 

Grain 120 Ware v. Jordon, 26 App. 634. 

Falrpre'm 121 West v. Carter, 129 111. 249. 

Grain 122 Wayne v. Wagner, 190 App. 1. 

Cards 133 Wing v. Little, 267 111. 20, rev'g 184-261. 

Physician 124 Ziegler v. 111. Trust ft Say. Bk., 245 111. 180. 

Cards 126 Sellers t. White, 208 111. 518. 

Cases numbered 47, 65, 60, 61, 66, 69, 75, 97 and 104 were cases 
to recover the penalty of treble the amount lost by another In 
gambling. 

Also see 111. State. Anno., Vol. 2, p. 2070, Sec. 132, 111. Crlm. 
Code, for losses recoverable at gaming. 

Also, 33 A. ft E. Anno. cas. 1081. Note. 

Also, HI. Cyc Dig., Vol 1, p. 938. 

"Recovery back of money lost and recovery by principal of 
money lost by agent." 

Also, Vol. S, p. 260, "gambling contracts." 

ANNOTATIONS, CASE NOTES, AND OTHER REFERENCES. 
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Defenses to Notes and other obligations given (or gambling 
debts, 119 Am. St. 172-181. 

Contracts for sale of personal property to be delivered In the 
future, 1 Am. St. Rep. 752-766. 

Admissibility of evidence of other transactions, 34 A. St B, 
Anno. cas. 87. 

Admissibility of parol evidence to show the illegality of a 
gambling contract, 16 A. 1 K Anno. cas. 389. 

As to the illegality of a gambling contract, when one party 
only Intends delivery, 11 A. ft E. Anno. cas. 440. 

The right to refuse payment of a draft, the proceeds of which 
are used in an illegal transaction, 39 L. R. A. (n. s.) 1006. 

Validity and application of statutes prohibiting all "futures" 
or dealings on margin, 56 Cent. L. J. 233. 

The law of gambling contracts — leading article, 47 Cent L. J. 
169. 

Right of broker to recover commissions and advances made 
In furthering wagering contracts, 11 L. R. A. (n. s.) 575, Note. 

"Account Stated." When any part of consideration Illegal, 
See 156 IU. App. 244. 

What constitutes "Account Stated," 27 L. R. A. 811-826; be- 
tween broker and customer, 821. 

See McNeil 111. Evidence, "Account Stated." 

A party's books of account as evidence in his own favor, 
62 L. R. A. 546-611, Note. 

Books of account not admissible to prove a mater collateral 
to the Issue of debit and credit. 15 111. App. 544. 

What la provable by books of account, 52 L. R. A. 689-723, n. 

Compulsary production of books. See 242 111. 584. 

A party's books of account as evidence in bis own favor, 52 
L. R. A. 546, 610, n. 



What may be shown by cross examination of a broker when 
he is suing to recover commissions and advances, 101 111. 117. 

Circumstantial evidence, Enc. Evidence, Vol. 3. 

The line between legal and Illegal grain future transactions. 
See Whiteside v. Hunt, 97 Ind. 191. 

Custom or usage of Board of Trade, 4 111. App. 63. 

See the difference between "time contracts" (futures) and 
"options," explained In 78 111. 433. 

Wagering contracts covering dealings in grain, flour, mer- 
chandise, cotton and stocks, 98 C. C. A. 368, note. 

In Missouri, dealings In futures are void when only one of the 
parties intends to wager. See 118 C. C. A. 542. 

Keeping a gaming house is punishable by the City and also 
by the State for the same offense. Hasklns v. People, 106 111. 628. 

Option dealing in grain was held to be gaming, 181 111. 199. 

Power of State Legislature to enact prima facie rule of evi- 
dence for criminal causes, L. R. A. 1915, C. 717. 
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Gambling upon tbe Stock Exchange, 2S Chicago Legal News, 
85, referring to the gambling act of England and tbe leading 
English case. 

One whose money has been taken by an agent without author- 
ity and deposited as margin in future gambling transactions 
may recover it In equity from tbe broker. 

Page Contracts, Sec. 520. 

109 Fed. 926. 

IS C. C. A. 726. 

fiC L. R. A. 875. 

88 Ted. 868. 

Contracts for sales on margins, 23 Am. St. 487. Note. 

Stockbroker and client, legal relation, 75 Am. Dec. 313-336, 
U Am. St. 291. Note. 

Dealing in futures, annotated case, Am. L. Reg. (n. s.), 83, 
436. 

Gambling In future prices of grain, 17 Cent. L. J. 861. 

In grain ft stocks, Am. L. Rbt. 18, 1049. 

Bucket shops, annotated case, 17 Fed. 830. 

Right of wife to recover money lost by husband In gambling, 
A. * E. Anno, cases, 1914, C. 1081, Note. 

Estopped to contest commercial paper by representations to 
prospective purchasers. 60 L. R. A. (n. a.), 1023, 144 111. App. 316, 
154 111. App. 104. 

Equitable relief against gambling contracts, 1 A. ft E. Anno. 
cms. 164, Note. 

Evidence of intention, 11 A. * E. Anno. cas. 441, n. 

Who is a common gambler? A. ft E. Anno. cas. 1913, A. 773. 

Bookkeeper cannot testify to amounts of profits or losses. He 
can only testify to footings. 209 III. 376. 

Inference as to the character of the transactions arising from 
the fact that they were on "margin," 22 L. R. A. (n. a.), 174. 

"Scalping" is gambling, 19 IlL App. 334. 

Implied contract of principal to pay to broker any loss he 
may sustain on contracts made by his direction, 126 111. 202. 

Premises of landlord liable for Judgment, 184 111. App. 261. 

Gaming contracts governed by Lex Loci Contractus, not by 
Lex Fori, 58 U. Pa. L. Rev. 91-95. 

Honey loaned for gaming Is often held not recoverable, 117 
Am. St. 506 N. See 114 Pa. St. 422. 

Gaming houses are public nuisances, 15 111. 589. 

Chicago ordinance against keeping a gambling house, Chap 30, 
Chicago Code, 1911. This Is in addition to the State Law and 
the penalty for keeping a bucket shop. 

Gambling in grain and stocks, IS Am. L. Rev. 1049. 

Gambling and cognate vices (Dos Paasos), 14 Tale Law 
Journal 9. 

Bibliography on Securities and Stock Exchanges, by Pro- 
fessor S. S. Huobner, U. of Pa. Tbe annuals of the American 
Academy of Political and Social Science, Phil., Pa., May, 1910, VoL 
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35, No. 3. This shows the general works, the leading legal treat- 
ises, leading court cases, leading magazine articles, leading man- 
uals, handbooks, dictionaries, directories, constitutions of ex- 
changes, etc. 

"Speculation on the Stock and Produce Exchanges of the 
U. S." by Henry Crosby Emery, Ph. D., Columbia University. 

"The Clearing House in the Grain and Stock Exchange," 
by Merrltt Starr, 20 Am. L. Rev. 680. 

The "Law of the Grain Exchange," by Thomas Dent, 111. St 
Bar Ass'n., Rep. Vol. 6, 18S3. 
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